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E.  The Principal Relevant Legal Provisions 

E.I. The BIT 

118. The principal relevant provisions of the BIT are set out below:  

 

[Preamble] 

The United States of America and the Republic of Ecuador (hereinafter the 
"Parties");  

Desiring to promote greater economic cooperation between them, with 
respect to investment by nationals and companies of one Party in the 
territory of the other Party;  

Recognizing that agreement upon the treatment to be accorded such 
investment will stimulate the flow of private capital and the economic 
development of the Parties;  

Agreeing that fair and equitable treatment of investment is desirable in order 
to maintain a stable framework for investment and maximum effective 
utilization of economic resources;  

Recognizing that the development of economic and business ties can 
contribute to the well-being of workers in both Parties and promote respect 
for internationally recognized worker rights; and  

Having resolved to conclude a Treaty concerning the encouragement and 
reciprocal protection of investment;  

Have agreed as follows: 

Article I 

1. For the purposes of this Treaty,  

(a)  “investment” means every kind of investment in the territory of one 
Party owned or controlled directly or indirectly by nationals or 
companies of the other Party, such as equity, debt, and service and 
investment contracts; and includes:  
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 (i) tangible and intangible property, including rights, such as 
mortgages, liens and pledges;  

 (ii) a company or shares of stock or other interests in a company or 
interests in the assets thereof;  

 (iii) a claim to money or a claim to performance having economic 
value, and associated with an investment;  

 (iv) intellectual property which includes, inter alia, rights relating to:  

literary and artistic works, including sound recordings;  

  inventions in all fields of human endeavor;  

  industrial designs;  

  semiconductor mask works;  

  trade secrets, know-how, and confidential business 
 information; and  

  trademarks, service marks, and trade names; and  

 (v) any right conferred by law or contract, and any licenses and 
permits pursuant to law; 

[…] 

Article II 

[…] 

3.  (a) Investment shall at all times be accorded fair and equitable 
treatment, shall enjoy full protection and security and shall in no 
case be accorded treatment less than that required by international 
law.  

(b) Neither Party shall in any way impair by arbitrary or 
discriminatory measures the management, operation, maintenance, 
use, enjoyment, acquisition, expansion, or disposal of investments. 
For purposes of dispute resolution under Articles VI and VII, a 
measure may be arbitrary or discriminatory notwithstanding the fact 
that a party has had or has exercised the opportunity to review such 
measure in the courts or administrative tribunals of a Party.  
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(c) Each Party shall observe any obligation it may have entered into 
with regard to investments.  

[…] 

7. Each Party shall provide effective means of asserting claims and 
enforcing rights with respect to investment, investment agreements, and 
investment authorizations.  

[…] 

Article VI 

1.  For purposes of this Article, an investment dispute is a dispute 
between a Party and a national or company of the other Party arising 
out of or relating to (a) an investment agreement between that Party 
and such national or company; (b) an investment authorization 
granted by that Party’s foreign investment authority to such national 
or company; or (c) an alleged breach of any right conferred or 
created by this Treaty with respect to an investment. 

2.  In the event of an investment dispute, the parties to the dispute 
should initially seek a resolution through consultation and 
negotiation. If the dispute cannot be settled amicably, the national or 
company concerned may choose to submit the dispute, under one of 
the following alternatives, for resolution:  

 (a) to the courts or administrative tribunals of the Party that is a 
party to the dispute; or  

 (b) in accordance with any applicable, previously agreed dispute-
settlement procedures; or  

 (c) in accordance with the terms of paragraph 3. 

3.  (a) Provided that the national or company concerned has not 
submitted the dispute for resolution under paragraph 2 (a) or (b) and that six 
months have elapsed from the date on which the dispute arose, the national 
or company concerned may choose to consent in writing to the submission 
of the dispute for settlement by binding arbitration:  

 (i) to the International Centre for the Settlement of 
Investment Disputes (“Centre”) established by the 
Convention on the Settlement of Investment Disputes 
between States and Nationals of other States, done at 
Washington, March 18, 1965 (“ICSID Convention”), 
provided that the Party is a party to such Convention; or  
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 (ii) to the Additional Facility of the Centre, if the Centre is 
not available; or  

 (iii) in accordance with the Arbitration Rules of the United 
Nations Commission on International Trade Law 
(UNCITRAL); or  

 (iv) to any other arbitration institution, or in accordance with 
any other arbitration rules, as may be mutually agreed 
between the parties to the dispute. 

(b) once the national or company concerned has so consented, either 
party to the dispute may initiate arbitration in accordance with the 
choice so specified in the consent. 

4.  Each Party hereby consents to the submission of any investment 
dispute for settlement by binding arbitration in accordance with the 
choice specified in the written consent of the national or company 
under paragraph 3. Such consent, together with the written consent 
of the national or company when given under paragraph 3 shall 
satisfy the requirement for:  

(a) written consent of the parties to the dispute for Purposes of 
Chapter II of the ICSID Convention (Jurisdiction of the Centre) and 
for purposes of the Additional Facility Rules; and  

(b) an “agreement in writing” for purposes of Article II of the United 
Nations Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards, done at New York, June 10, 1958 (“New York 
Convention”). 

5.  Any arbitration under paragraph 3(a) (ii), (iii) or (iv) of this Article 
shall be held in a state that is a party to the New York Convention.  

6.  Any arbitral award rendered pursuant to this Article shall be final 
and binding on the parties to the dispute. Each Party undertakes to 
carry our without delay the provisions of any such award and to 
provide in its territory for its enforcement.  
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