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Introduction 

 

 

 

The legal systems and the legislative processes of Switzerland, China and Hong 

Kong differ in fundamental respects from each other. Switzerland’s system is based 

on the principle of separation of judicial, legislative and administrative powers, 

which are founded on democratic structures. On the other hand china has one, uni-

fied political-legal system controlled by the Communist Party, which gives authority 

to legislative, judicial and administrative organs to enact legal norms inside their 

particular domains.1 But Chinas legal system, following economic and political de-

velopments, has changed a lot in recent years.2 For that reason the Chinese govern-

ment tries to adapt to these change by establishing a legislative system under the ae-

gis of the “rule of law” in connection with political reform.3 These developments 

brought great activities in law making.4 The legislative process has therefore been 

formalized in a Legislative Law in July 2000.5 Although Hong Kong is a Special 

Administrative Region (SAR) of the People’s Republic of China (PRC), its legal 

system is completely different from the one in China. This is due with its status as a 

former British colony, which it has been before the first of July 1997.6 The term 

“One country two systems” describes China’s actual politics towards Hong Kong.7 

As a consequence of these politics the Chinese authorities enacted the Basic Law, 

“the constitution”, of the SAR Hong Kong, which provides it with a certain degree of 

autonomy including legislative powers.8 

 

The legislative processes in the three systems are therefore not corresponding to each 

other. It is the aim of this Seminararbeit to give a representation of the three different 

law making procedures and to illustrate where they are compatible and where they 

differ from each other. 

                                                 
1 Chow, 143. 
2 Liang, 42. 
3 Liang, 80. 
4 Chen, Context and Transformation, 171. 
5 Liang, 43; Keyuan, 96; Potter, 19. 
6 Horlemann, 101. 
7 Werner, 195. 
8 Horlemann, 101. 
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 A. Legislative organs and legal norms 

The following chapter aims to give an overview of the legislators and their products 

of legislation in order to understand the legislative processes better. 

  

Ι. Peoples Republic of China 

The Chinese legislative process takes place on a national and on a regional level. 

 

1. National legislation 

The organs that possess legislative power on a national level are named in the Con-

stitution of the PRC from 1982 and in the Legislation Law, enacted in July 2000 in 

order to formalize the legislative process.9 According to Art. 58 of the Constitution 

the National People’s Congress (NPC) and its Standing Committee (SCNPC) exer-

cise the legislative power on a national level.10 The NPC, as the highest legislative 

state organ, has the authority to enact, amend or abrogate constitutional laws and 

basic laws (Art. 62 Const., Art. 7 Leg. Law).11 The constitution does not, however, 

define what a basic law is.12 Chinese scholars describe them as laws that fundamen-

tally affect the whole society, such as for example the Legislation Law.13 The 

SCNPC has the power to pass, amend and abolish all other laws (Art. 67 Const., Art. 

7 Leg. Law).14 In contrary to the basic laws they affect only particular aspects of 

society.15 

 

In practice, not only the organs of legislation exercise legislative power. The State 

Council, the highest administrative organ in China, although in principle not a legis-

lator, carries out legislative tasks. According to the Constitution the State Council 

produces so called administrative regulations (Art. 89 Const.).16 Ministries and 

Commissions have the power to pass administrative rules (Art. 90 Const.).17 Other 

                                                 
9 Chow, 145; Liang, 43; Potter, 19; Constitution of the PRC from 04 December 1982, 
<http://english.peopledaily.com.cn/constitution/constitution.html> (visited on 19 August 08); Legisla-
tion Law of the PRC from 01 July 2000, <http://www.novexcn.com/legislat_law_00.html> (visited on 
19 August 08). 
10 Otto/Li, 2; Darimont, VRÜ 2003, 511. 
11 Guiguo/Mo, 6; Otto/Li, 2f. 
12 Darimont, VRÜ 2003, 514. 
13 Chow, 145; Darimont, VRÜ 2003, 514. 
14 Darimont, VRÜ 2003, 514; Otto/Li, 2f. 
15 Chow, 146. 
16 Otto/Li, 3f. 
17 Otto/Li, 3f. 
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organs that have an important function in the legislative process are not named as 

such by the constitution. These are the Legislative Affairs Committee (LAC), the 

Legislative Affairs Office (LAO) and the Supreme People’s Court.18 

 

The Communist Party controls the legislative process in China (Art. 3 Leg. Law).19 

The Central Committee of the CP must first approve all principle matters including 

the law making of the NPC and the SCNPC.20 About the actual control apparatus of 

the CP is little known inside and outside China.21  

 

2. Regional legislation 

Legislators at provincial level are people’s congresses and their standing committees 

of the provinces, autonomous regions and their large cities, provincial capitals, large 

cities and people’s congresses on lower levels, which produce local regulations (Art. 

99, 100, 116 Const.).22 People’s governments of the named levels generate local de-

partmental rules.23 

 

ΙΙ. Switzerland 

The Swiss legal system distinguishes between national and the regional law making.  

 

1. National legislation 

The national legislative organ in Switzerland is the Federal Parliament (Bundesver-

sammlung, Art. 148 Abs. 1 BV).24 Its legislative powers are limited by the rights of 

the cantons (Kantone) and of the people (Art. 148 Abs. 2 BV). It plays an important 

role in the process of revision of the constitution (Art. 138ff. BV). The Federal Par-

liament has also the power to enact laws (Bundesgesetze), ordinances (Verordnun-

gen), Bundesbeschlüsse and einfache Bundesbeschlüsse, if the Bund has jurisdiction 

according to the constitution (Art. 163ff. BV).25 The constitution determines which 

of the four legal norms have to be taken to lay down a proposal and to which a refer-

                                                 
18 Otto/Li, 5f. 
19 Darimont, VRÜ 2003, 522. 
20 Chen, Context and Transformation, 193. 
21 Chen, Context and Transformation, 192. 
22 Chow, 155f.; Otto/Li, 4f. 
23 Chow, 155f.; Otto/Li, 4f. 
24 Bundesverfassung der Schweizer Eidgenossenschaft vom 18. April 1999, SR 101. 
25 Rhinow, 181; Häfelin/Haller, 443f., 536. 
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endum has to be held (Art. 140-141, 163-165 BV).26 The national administrative 

organ (Bundesrat) has the authority to pass ordinances (Art. 182 BV) and so does the 

national judicial organ (Bundesgericht), in a limited way.27 

 

2. Regional legislation 

Cantons (Kantone) and local governments (Gemeinden) have legislative power on 

regional and local level as far as they are competent according to the constitution.28 

 

ΙΙΙ. Hong Kong 

Because Hong Kong is a SAR of the PRC its legislation cannot rightly be divided in 

a national and a regional one. But “national law” is here understood as the Basic Law 

of the SAR Hong Kong and “regional law” as the laws enacted by the SAR Hong 

Kong itself. 

 

1. National legislation 

The Basic Law enacted by the NPC of the PRC is on the one hand a national law of 

the PRC and on the other hand the “constitution” or “mini constitution” of the SAR 

Hong Kong.29 The NPC has the power to amend or abrogate the BL any time he likes 

without the agreement of the SAR.30 Proposals from the SAR need a two-third ma-

jority of the Hong Kong delegates of the NPC and of the Legislative Council 

(LegCo) and the approval of the Chief Executive.31 

 

2. Regional Legislation 

The SAR of Hong Kong has full legislative powers (Art. 17 BL).32 The Basic Law 

names the Legislative Council as the legislative Organ of the SAR (Art. 66 BL).33 It 

has the power to enact, amend or abrogate laws within the provisions of the Basic 

                                                 
26 Müller, 252f. 
27 Häfelin/Haller, 549ff., 557. 
28 Häfelin/Haller, 279f., 315f. 
29 Werner, 196; Horlemann, 101; Jesch, 98; 
<http://www.hkclic.org/en/topics/hkLegalSystem/sourcesOfLawInHongKong/answer03.shtml>. 
30 Horlemann, 105, 109. 
31 Horlemann, 105. 
32 Basic Law of the SAR of the PRC from 01 July 1997, 
<http://www.info.gov.hk/basic_law/fulltext/Basic_Law.pdf> (visited on 01 September 2008). 
33 Wesley-Smith, 98. 
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Law (Art. 73 BL).34 But the laws need to be signed and promulgated by the Chief 

Executive to take effect (Art. 76 BL). Because the LegCo has not the capacity to 

enact all the laws necessary, it can delegate lawmaking authority, usually to the 

Chief Executive and the Executive Council (ExCo).35 This delegated legislation is 

called subsidiary legislation. The outcomes of this subsidiary legislation are rules, 

regulations or by-laws.36  

 

B. Legislative processes 

Because it is not possible to provide a detailed account of the legislative processes of 

all levels of legislation and their legal norms, the following representation concen-

trates on national legislation and the law-making process itself.37 Constitutional law 

is taken into consideration as far as it is necessary in order to understand the text. 

 

Ι. People’s Republic of China 

Legislation in the PRC is usually planed in five-year periods, as a schedule for the 

legislative process.38 Such a five-year legislative plan needs the approval of the Po-

litical Bureau of the Central Committee of the CP.39 This planning procedure is the 

preparation before the formal start of the legislative process and therefore not incor-

porated in the Legislation Law.40 Other authors claim that it is a failure of the Legis-

lation Law that it is silent about legislative planning.41 Chinese law-making process 

in the NPC and the SCNPC can be split into the following phases: initiating, drafting 

and writing of a bill, submission for inclusion on the agenda of the legislative body, 

deliberation and consultation, adoption and promulgation.42 Although this process is 

formalised in the Legislation Law, this is not the only way of classification.43 Other 

authors divide the procedure differently, in less or more phases.44  

 

                                                 
34 Wesley-Smith, 47. 
35 Wesley-Smith, 49f. 
36 Wesley-Smith, 50. 
37 National Laws in the sense of the Chinese „falü“ and the Swiss „Bundesgesetz“. 
38 Feng, 111. 
39 Feng, 111; Chow, 157. 
40 Feng, 112. 
41 Chen, Context and Transformation, 205. 
42 Chen, Towards the Understanding of Chinese Law, 110. 
43 The Legislation Law of the People’s Republic of China from 01 July 2000, 
<http://www.novexcn.com/legislat_law_00.html> (visited on 19 August 08). 
44 Keller, 85; Otto/Li, 8ff.; Darimont, VRÜ 2003, 513ff.; Chow, 157ff. 
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1. Initiating 

Three different groups have the right to submit bills to the NPC.45 First, the Presid-

ium of the NPC is entitled to introduce a bill for consideration by the NPC (Art. 12 

Leg. Law). Second, the SCNPC, the State Council, the Central Military Commission, 

the Supreme People’s Court, the Supreme People’s Procurator and the special com-

mittees of the NPC are each allowed to put forward a bill (Art. 12 Leg. Law). Third, 

a group of thirty or more NPC delegates can introduce a bill (Art. 13 Leg. Law). In 

the SCNPC only 10 delegates are necessary to initiate legislation (Art. 25 Leg. Law). 

The other entities in the SCNPC are the same as those to propose a bill to the NPC.46 

In practice the State Council initiates most of the bills.47  

 

Sometimes proposals come from other sources then the ones named by the Legisla-

tion Law. Some come from leading Government or CP deputies.48 Increasingly, 

members of the NPC and sometimes a single person suggest legislation.49 Also aca-

demics and other experts are vital in the process of initiation.50 Such ideas may find 

their way onto the agenda of the legislative bodies of the NPC or the SCNPC if the 

organs entitled to an initiative pick them up. 

 

2. Drafting and writing of a bill 

The second stage is the drafting and writing of the initiated legislation. The proposed 

bills are drafted according to the five-year legislative plan.51 The drafting takes place 

in the Legislative Affairs Committee of the SCNPC or in the LAO of the State 

Council.52 Sometimes ministries or commissions in Beijing or staff-workers of the 

LAC of the SCNPC do the drafting.53 In any case a special drafting committee, 

which consists of technocrats, leading governmental bureaucrats and legal experts is 

formed for each bill.54 During this process the involved organs, sometimes cooperat-

                                                 
45 Heuser, 195; Chow, 157f.; Darimont, VRÜ 2003, 513; Feng, 112. 
46 Chow, 160. 
47 Darimont, VRÜ 2003, 513. 
48 Otto/Li, 8. 
49 Otto/Li, 8. 
50 Chen, Towards the Understanding of Chinese Law, 111; Otto/Li, 8. 
51 Heuser, 195. 
52 Chen, Towards the Understanding of Chinese Law, 111. 
53 Otto/Li, 8f. 
54 Chen, Towards the Understanding of Chinese Law, 111; Keller, 85; Darimont, VRÜ 2003, 513. 
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ing, sometimes competing, produce what is called a bill.55 The bills usually have two 

parts, the principle and the appendix.56 The appendix consists of the drafted law itself 

and the principle of information about it. Foreign law is often taken into considera-

tion as a guideline. This procedure can take years, for changes and proposals for 

changes that are returned to the main drafting organ are quite common. 

 

To important laws the SCNPC publishes a paper asking for public opinion.57 The 

public participation is laid down in the Legislation Law (Art. 5 Leg. Law). To this 

paper experts in the field offer their opinions in a so-called “wide discussion”.58 

These mostly well-established experts are often somehow integrated in the CP and 

the government system. As a result a critical opinion can hardly be expected and 

therefore independent outside voices are still not common.59 

 

3. Submission for inclusion on the agenda 

After a bill is submitted, the Presidium of the NPC has the power to decide to put it 

on the agenda of the NPC or not to proceed further with it (Art. 12 Leg. Law).60 The 

bills sponsored by the Presidium itself find their way automatically onto the agenda. 

The Council of Chairmen takes this decision in the SCNPC (Art. 24 Leg. Law). Leg-

islation initiated by a group of deputies has in practice a small chance to find its way 

before the NPC.61 In the NPC and the SCNPC it is not possible to proceed with a bill 

once the Presidium or the Council of Chairmen have refuse it.62 This shows the posi-

tion of power these organs possess. A member of the Standing Committee of the 

Political Bureau of the CP is in charge of the Presidium of the NPC.63 

 

Before this decision is made, the Presidium has the possibility to ask the special 

committees for their estimations.64 Among these, the Legislative Affairs Committee 

                                                 
55 Heuser, 195. 
56 Legislative Procedures of the NPC in: <http://www.china.org.cn/english/kuaixun/76337.htm#c2> 
(visited on 11 September 2008). 
57 Heuser, 195. 
58 Chen, Towards the Understanding of Chinese Law, 111.; Otto/Li, 9. 
59 Keller, 87f. 
60 Chow, 158; Darimont, VRÜ 2003, 513. 
61 Legislative Procedures of the NPC in: <http://www.china.org.cn/english/kuaixun/76337.htm#c2> 
(visited on 11 September 2008). 
62 Chow, 160. 
63 Darimont, VRÜ 2003, 522. 
64 Chow, 158. 
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is charged with the overview of the process and has to make sure that those commit-

tees most closely connected to a certain issue consider a bill.65 

 

4. Deliberation and consultation 

After a bill is put on the agenda of a plenary session of the NPC or the SCNPC the 

delegates start with its deliberation.66 There are two kinds of deliberations in the 

NPC, which have to be distinguished.67 The preparatory deliberations are made be-

fore the bill is introduced. At this stage the decision is made whether it should appear 

on the agenda at all. At the present stage a formal deliberation takes place wherein 

the delegates decide whether a bill should become a law. To simplify the consulta-

tion for the delegates, the Presidium distributes the opinions of the special commit-

tees to them.68 The sponsor of the bill now briefs the plenary session of the NPC 

(Art. 16 Leg. Law). The delegates and the special committees have the chance to 

offer their opinions. Based on these estimations the Law Committee sets up a report 

and a revised draft of the proposed law (Art. 18 Leg. Law).69 It is up to the Presidium 

again to agree to the revised draft of the law and present it to the plenary meeting of 

the NPC for a vote.70 

 

In the SCNPC the consultation and deliberation process is divided into three parts 

(Art. 27 Leg. Law).71 First, its sponsors explain the bill to the representatives, which 

consider it in sub-groups. Second, the same sub-groups consider the report of the 

Law Committee that might consist of amendments to the bill and other questions that 

still need consideration. Third, the Law Commission gives an account of the results 

of its examination of the bill.72 The proposed law is now set for a vote by the 

SCNPC. In some cases, if a planed law is not controversial, it is possible to put a bill 

already after two or even one examination by the SCNPC forward to a vote (Art. 28 

Leg. Law). 

 

                                                 
65 Guiguo/Mo, 12; Chow, 158. 
66 Chow, 158f. 
67 Legislative Procedures of the NPC in: <http://www.china.org.cn/english/kuaixun/76337.htm#c2> 
(visited on 11 September 2008). 
68 Chow, 158f. 
69 Chow, 158. 
70 Chow, 158. 
71 Feng, 114; Chow, 160f. 
72 Chow, 161. 
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5. Adoption and promulgation 

The NPC approves the bill with a majority vote (Art. 22 Leg. Law). After the ap-

proval it is signed and promulgated by the President of the PRC (Art. 23 Leg. 

Law).73 When the SCNPC approves the bill with a majority vote, it is also the Presi-

dent of the PRC who signs and promulgates the bill (Art. 41 Leg. Law). The bill has 

now passed into formal law. The promulgation and the signature by the President of 

the PRC are only formalities; the president does not have the power of veto.74 

 

ΙΙ. Switzerland 

In order to make the comparison of the three legislative systems to each other easier 

the Swiss law making process is here divided in the same five phases as the Chi-

nese.75 The phases are: initiating, drafting and writing, submission for inclusion on 

the agenda, deliberation and consultation, adoption and promulgation. 

 

1. Initiating 

The initiative concerns the right to enact, amend or abrogate legal national norms on 

the hierarchy level below the constitution.76 According to the Constitution of Swit-

zerland five different groups are entitled to propose initiatives to the Federal Parlia-

ment. Those are: every member of the Federal Parliament, every Fraction, Commis-

sions of Parliament, the Bundesrat and every Canton (Art. 160 Abs. 1, 181 BV; Art. 

6, 45, 62 ParlG).77 The role of the cantons is specially mentioned in the constitution 

(Art. 45 BV). Remarkable is that the people do not have the right to submit an initia-

tive to the Federal Parliament.78  

 

The legislative process is often started by individual voters, political parties, special 

interest groups, the media or other parties that have not the right of initiative but the 

                                                 
73 Darimont, VRÜ 2003, 515; Chow, 159. 
74 Chen, Towards the Understanding of Chinese Law, 113. 
75 Other authors divide the legislative process differently, Häfelin/Haller, 530ff.; 
Fleiner/Misic/Töpperwien, 51. 
76 Häfelin/Haller, 531. 
77 Bundesgesetz vom 13. Dezember 2002 über die Bundesversammlung (Parlamentsgesetz, ParlG), 
SR 171.10. 
78 An introduction of an initiative of the people has been discussed for a long time. Art. 138a BV (not 
in force) would change the situation. 
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possibility and the influence to bring up a proposal, which may be picked up by the 

organs entitled to an initiative.79 

 

2. Drafting and writing of a bill 

After a proposal is submitted to the Federal Parliament the process of drafting and 

writing starts. The administrative power and its departments are mainly involved in 

the drafting procedure.80 A special government official usually does the writing of a 

bill. Only when a proposed law is of some importance a special commission, wherein 

legal experts and persons interested in the new law are represented, is put in charge.81 

The head of the competent department usually selects the members of a commission. 

 

This first draft is submitted to a consultation procedure (Vernehmlassung, Art. 147, 

45 Abs. 2 BV). According to the constitution the cantons, the political parties and 

other interested groups are invited to offer their opinion. The consultation procedure 

is laid down in a special law.82 An important political function of the consultation 

procedure is to find a compromise, to which a referendum has no chance.83 

 

The parliamentarian commissions of the Federal Council (Ständerat) and of the Par-

liament (Nationalrat) deliberate initiatives that come from the Bundesrat (Art. 44 

Abs. 1 ParlG). In this case the competent parliamentarian commission does the draft-

ing itself (Art. 107 – 114 ParlG).84 

 

3. Submission for inclusion on the agenda 

The Bundesrat submits bills that have been drafted by the departments of the admin-

istrative organ, along with its publication in a Botschaft, to the Federal Parliament 

(Art. 141 ParlG). Bills that are written by a parliamentarian commission are submit-

ted to the Federal Parliament together with a report.85 

 

 

                                                 
79 Fleiner/Misic/Töpperwien, 51. 
80 Häfelin/Haller, 532. 
81 Fleiner/Misic/Töpperwien, 51. 
82 Bundesgesetz vom 18. März 2005 über das Vernehmlassungsverfahren (Vernehmlassungsgesetz, 
VlG), SR 172. 061. 
83 Häfelin/Haller, 532. 
84 Häfelin/Haller, 533. 
85

 Häfelin/Haller, 533. 
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4. Deliberation and Consultation 

Once a bill is submitted to the Federal Parliament a valid vote is only possible when 

the two Chambers of Parliament come to an agreement, which has to be reached in-

dependent of each other (Art. 156 Abs. 2 BV, Art. 83 Abs. 1 ParlG). The proposed 

legislation is presented to one of the two chambers, which is called the First Cham-

ber (Art. 84 Abs.1 ParlG). The presidents of the chambers decide which chamber is 

to debate the bill first (Art. 84 Abs. 2 ParlG).86 To make sure that an agreement be-

tween the two Chambers of Parliament can be reached each chamber has to inform 

the other about its decisions.87 If an accord is still not possible the ParlG lays down a 

special conciliation procedure (Differenzbereinigungsverfahren, Art. 89ff. ParlG). 

The divergent decisions of one chamber go back to the other until an agreement is 

reached (Art. 89 Abs. 1 ParlG). From this point on the debate concerns only the is-

sues on which differences exist.88 If an agreement still cannot be reached after six 

debates, i.e. three in each chamber, a conference of conciliation, constituted of mem-

bers of the committees from both chambers, is established to find a solution 

(Einigungskonferenz, Art. 91 ParlG).89 The conference of conciliation has to work 

out a proposal for a compromise, which is submitted to both chambers for a final 

vote (Art. 93 ParlG).90  

 

5. Adoption and Promulgation 

In the final vote the two Chambers of Parliament decide to put a law into force or to 

dismiss it. The bill can now come into force as a new law unless a referendum is de-

manded (Art. 141 BV). 50 000 citizen entitled to vote or eight cantons are permitted 

to demand a referendum.91 The signatures have to be collected within a period of 100 

days after the bill has been published (Art. 141 BV). If a referendum is successfully 

required, a popular vote is scheduled (Art. 141 BV).92  
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The laws put into force have to be published in the official register to become valid 

(Art. 8 PublG).93 The exact date of the enforcement is either put down by the Cham-

bers of Parliament or by the Bundesrat.94 

 

ΙΙΙ. Hong Kong 

The legislature of the SAR or Hong Kong has the power to enact laws (Art. 17 Abs. 

1 BL). Legislative processes and reservations are laid down in the Basic Law, which 

was enacted by the NPC of the PRC as the “constitution” or the SAR.95 At this point 

only the making of primary legislation shall be taken into consideration. In order to 

compare the legislative process to the procedures in China and Switzerland, the fol-

lowing stages shall be considered: initiating, drafting and writing, submission for 

inclusion on the agenda, deliberation and consultation, adoption and promulgation.96 

Common Law is not taken into consideration. 

 

1. Initiating 

Initiatives to a proposed law may come up from many different sources in the SAR 

Hong Kong. Theoretically even an individual is able to propose legislation.97 In prac-

tice, however, individual citizens have to contact local government organisations or a 

LegCo member that share their ideas.98 These organisations or LegCo members have 

the authority and the influence to demand from the government to consider the pro-

posed legislation. But as a general rule it is the governments own legislation pro-

gramme that is responsible for most of the initiatives.99 These governmental initia-

tives are mainly worked out by policy branches of government departments or by the 

Law Reform Commission.100 Before the process can go on, the proposal has to be 

accepted by the Government.101 

 

                                                 
93 Bundesgesetz vom 18. Juni 2004 über die Sammlungen des Bundesrechts und des Bundesblatt  
(Publikationsgesetz, PublG), SR 170.512. 
94 Häfelin/Haller, 535. 
95 For the legislative process for Basic Laws in the NPC see B. Ι above. 
96 The legislative process in Hong Kong is divided differently by other authors such as: Wesley-
Smith, 47ff.; Dobinson/Roebuck, 33ff. 
97 Dobinson/Roebuck, 31. 
98 Dobinson/Roebuck, 31. 
99 The Legal System of Hong Kong, Changing the Law in: 
<http://www.doj.gov.hk/eng/legal/index.htm> (visited on 07 September 2008). 
100 Dobinson/Roebuck, 31. 
101 Dobinson/Roebuck, 33. 
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2. Drafting and writing of a bill 

A proposed legislation that has been approved by the government has now to be 

drafted. All legislation is drafted on the basis of drafting instructions of the Civil 

Service (Art. 62 Abs. 5 BL).102 According to these instructions the bill is put before 

the Law Drafting Division, which belongs to the Department of Justice.103 Require-

ments for the drafting procedure are laid down in the Governments General Regula-

tions.104 A proposal for a bill has to be approved by the Committee on Legislative 

Priorities, which is serviced by the Director of Administration and consists of the 

Chief Secretary for Administration, the Financial Secretary, the Secretary of Justice 

and the Law Draftsman.105 When the Committee settles the legislative drafting pro-

gramme, the Law Drafting Division now produces a bill.106 

 

If the proposed legislation is of importance, it is common that a public discussion 

before the drafting takes place. Such a debate is usually realized by the publication of 

White Papers and Green Papers.107 At first a Green Paper that gives a rough idea of 

the planed legislation is set up to request public comment. The public opinions and 

comments aroused are collected by the government and published in a White Paper, 

which is subject of public discussion again.108 Green Papers are not in every case 

required. 

 

3. Submission for inclusion on the agenda 

When the Committee on Legislative priorities has approved a bill it has to go through 

the formal process of becoming a law. The first step is to submit the drafted legisla-

tion for consideration to the ExCo before it can proceed to the LegCo.109 The bill is 

presented to the ExCo in form of an Executive Council Paper, which gives a detailed 

account of the planed law.110 The decision to proceed with a bill to the LegCo is 

made by the Chief Executive who presides the ExCo (Art. 56 BL). This decision can 

be made against the majority of the ExCo, as long as the Chief Executive gives his 

                                                 
102 Horlemann, 123. 
103 Department of Justice, 4. 
104 General Regulations, Chapter 5, in: Annex 3, Department of Justice. 
105 Department of Justice, 9. 
106 Dobinson/Roebuck, 32. 
107 Dobinson/Roebuck, 31. 
108 Dobinson/Roebuck, 31f. 
109 Department of Justice, 11, 15; Dobinson/Roebuck, 32. 
110 Department of Justice, 15. 
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reasons for not accepting the popular opinion (Art. 56 Abs. 3 BL).111 A bill not ap-

proved by the ExCo can be returned to the relevant policy branch or simply not go 

further. 

 

The Chief Executive will not approve bills that do not conform to the requirements 

of the Basic Law.112 Such restrictions are for example the foreign affairs and the de-

fence, which remain the responsibility of the Central People’s Government of the 

PRC (Art. 13, 14 BL).113 The Central People’s Government of the PRC takes the 

decision, whether a certain law contravenes with the Basic Law or not.114 

 

4. Deliberation and Consultation 

The bill has now found its way onto the agenda of the LegCo. The LegCo is the leg-

islative Organ of the SAR of Hong Kong (Art. 66 BL).115 Its procedures are laid 

down in the Rules of Procedure (RoP) of the LegCo.116 Before a bill that has passed 

through the ExCo can be put on the agenda of the LegCo, it has to be published in 

the Government Gazette (Art. 52 RoP).117 The reason for this publication is to make 

the bill’s existence and the fact that it is ready to be submitted to the LegCo known 

to the public.118  

 

The legislative process in the LegCo is divided in three readings (Art. 53ff. RoP).119 

The first reading is a formality with the aim of making the bill and its purpose known 

to the delegates (Art. 53 RoP).120 In cases where the bill is short and not controver-

sial it may be that the first and the second reading take place in the same session.121 

Once the bill has moved to the second reading the debate is adjourned and the bill is 

submitted to the House Committee, which can decide to put it before the Bills Com-

                                                 
111 Dobinson/Roebuck, 33. 
112 Dobinson/Roebuck, 33. 
113 Werner, 202. 
114 Dobinson/Roebuck, 33. 
115 Wesley-Smith, 98. 
116 Rules of Procedure of the Legislative Council of the Hong Kong Special Administrative Region, 
from 2 July 1998, <http://www.legco.gov.hk/general/english/procedur/content/rop.pdf> (visited 08 
September 2008). 
117 Department of Justice, 15; Dobinson/Roebuck, 34. 
118 Dobinson/Roebuck, 34. 
119 Wesley-Smith, 47. 
120 Passage of a Bill in: <http://www.legco.gov.hk/english/> (visited 04 September 08). 
121 Dobinson/Roebuck, 34. 
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mittee (Art. 54 RoP).122 Only the simplest bills are not submitted to the Bills Com-

mittee. The Bills Committee is responsible to undertake a detailed examination of a 

bill, discuss it and if necessary amend it. The members of the particular bills commit-

tees are chosen according to their expertise in a certain field (Art. 61 RoP).123 The 

drafter of the bill has to attend the Bills Committee and offer his advise. He must 

also be ready to do the drafting of proposed amendments.124 The other members of 

the Committee often are members of the LegCo Standing Committees such as Health 

or Transport. In order to get this task properly done, the Bills Committee is allowed 

to seek advise from outside sources.125 

 

Once the Bills Committee has done its work the bill together with the recommended 

amendments goes back to the LegCo where the second reading is proceeded (Art. 54 

RoP).126 The delegates now decide by a majority vote to pass the bill on to the com-

mittee stage or send it back to its source for reconsideration.127 At this stage it is un-

usual for a bill not to be passed on. The committee stage is mostly a formality, but it 

is possible that further amendments are made and the matter has to be discussed 

again by the Committee or the LegCo itself if there is need for further considera-

tion.128 

 

5. Adoption and Promulgation 

After a bill has passed the first two readings it is now in a third reading put forward 

for the final vote (Art. 63 RoP).129 The final vote is in practice only a formality.130 To 

become a law the bill has now to be signed by the Chief Executive (Art. 48, 76 BL). 

This shows that the LegCo has only a deliberative role and needs the cooperation of 

the Chief Executive to pass a law.131 The Chief Executive has the right to return a 

bill to the LegCo for reconsideration if he considers it incompatible with the overall 

interests of the region (Art. 49 BL). The LegCo can pass the original bill again by a 

                                                 
122 Department of Justice, 19. 
123 Dobinson/Roebuck, 34. 
124 Department of Justice, 19. 
125 Dobinson/Roebuck, 34. 
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two-third majority of all members. This requires the Chief Executive to sign it or he 

may dissolve the LegCo (Art. 50 BL).132 This is very unlikely ever to occur because 

it would indicate a crisis in the government.133 To become a law a bill has to be pub-

lished in the Government Gazette once the Chief Executive has signed it.134 The date 

of enforcement is usually the date of publication, if no other date is laid down. After 

the bill is published a copy of the law together with a report has to be submitted to 

SCNPC in Beijing (Art. 17 Abs. 2 BL).135 This report does not affect the validation 

of the law (Art. 17 Abs. 2 BL). But still the SCNPC can return the law, without giv-

ing a reason for doing so, if it considers it not in conformity with the Basic Law (Art. 

17 Abs. 3 BL).136 The SCNPC has not the right to amend legislation but once a law 

is returned it is immediately invalidated.137 This shows the power the SCNPC has in 

that matter. If the SCNPC considers the law to be in accord with the Basic Law it 

remains a new law of the SAR of Hong Kong. 

 

C. Comparison of the three legislative systems 

It is the aim or this chapter to compare the legislative processes of China, Switzer-

land and Hong Kong to each other. To achieve this, the five stages in which the three 

law making procedures are divided, are set in contrast to each other. 

 

Ι. Initiating 

In all three systems it is not unusual, that the legislation starts with a suggestion that 

comes from outside voices such as individuals, special interest groups, media, or 

other involved parties, which may be picked up by the organs entitled to an initiative.  

Certain differences concerning the political independence of the organs can be made 

out. In the PRC the organs entitled to an initiative to the NPC or the SCNPC are con-

trolled by the CP (Art. 3 Leg. Law).138 The NPC for example, which has the right to 

submit an initiative, consists of almost two-thirds including the president of members 

of the CP.139 The level of control through the CP is similar in the SCNPC. In the 
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SAR Hong Kong initiatives need the acceptation of the Government.140 The Gov-

ernment of the SAR is under the influence of the PRC.141 The Swiss system is differ-

ent, for an initiative that fulfils the requirements does not need to be approved by a 

“supervising” organ. Another difference is that through the Cantons the regions have 

the right of initiative on national level (Art. 160 BV). The people are in none of the 

three systems entitled to propose legislation.142 

 

ΙΙ. Drafting and Writing of a bill 

Remarkable is the vital role of the administrative organs in all three systems as far as 

the drafting is concerned.  Although the drafting process itself is done by a variety of 

organs, it seems common that for legislation, which is considered of some impor-

tance, a special commission or a committee is set up. Staff workers or government 

officials usually write legislation of lesser significance. The consistence of these 

commissions and the practice of taking experts into them seem also alike. In all the 

system it is common that a public discussion is frequent. Differences can be made 

out in the manner in which these public discussions are held. In Switzerland it is ir-

reversible because the procedure is laid down in the constitution and in a special law 

(Art. 147 BV). The situation in China is different, as such a wide discussion in not 

held in any case and its procedure may differ from case to case, although the public 

participation is laid down in the Legislation Law (Art. 5 Leg. Law).143 The Hong 

Kong public debate with its White and Green Papers can also be different from case 

to case for a publication of a Green Paper is not always required.144 In the PRC the 

people and organs that offer their opinion in public are often well established and 

somehow integrated in the CP and the government system.145 As a result the public 

debate lacks independent opinions. 

 

ΙΙΙ. Submission for inclusion on the agenda 

The manner in which the drafted legislation finds its way onto the agenda of the 

competent legislative body differs a lot in the three examined legislative processes. 

In Switzerland it is no more than a formal act, in which the Bundesrat submits the 
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bill to the Federal Parliament along with its publication. In the PRC it depends on 

who initiated a bill, whether it can make it onto the agenda of the NPC for formal 

deliberation. On the one hand bills initiated by the Presidium of the NPC are put 

automatically on the agenda. On the other hand bills by the other entities can only 

proceed if the Presidium, or in the SCNPC the Council or Chairmen, decide it to. 

This makes it difficult for bills initiated by groups of delegates of the NPC or the 

SCNPC to proceed, because of lack of legal knowledge or adequate information. As 

a result these initiatives are often dismissed in the preparatory deliberations.146 The 

Presidium of the NPC and the Council of Chairmen of the SNPC have the power to 

decide over the fate of a bill.147 The fact that, as noticed, members of the CP hold 

these positions shows that the legislative of the PRC cannot decide independently 

whether to proceed with a bill or not. As a consequence, only bills that are approved 

by the political leaders show up on the agenda of the NPC or the SCNPC. 

 

In the SAR Hong Kong a bill has also to be considered by the administrative organ, 

the ExCo, before it can be put on the agenda of the legislative body.148 The final de-

cision is up to the Chief Executive who presides the ExCo (Art. 56 BL). The Chief 

Executive can take this decision against the majority of the ExCo. This, however, 

gives the government practically the power to take bills, it doesn’t agree with, out of 

the legislative process at this stage. The fact that the Chief Executive can take the 

final decision against the majority of the ExCo arises the question whether there are 

checks and balances that control the ExCo and its President. The members of the 

ExCo are appointed and removed by the Chief Executive (Art. 55 BL).149 The Cen-

tral People’s Government of the PRC appoints the Chief Executive (Art. 15 BL). 

This illustrates that the administrative organ in the SAR Hong Kong is under control 

of Beijing and therefore not at all democratically legitimated.150 

 

ΙV. Deliberation and Consultation 

The main difference in the procedures of the legislative bodies is that the Swiss legis-

lative, the Federal Parliament, consists of two chambers. A decision can only be 
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made when the two of them come to an agreement. This and the fact that the people 

elect the members of the two chambers guarantee democratic legitimacy. Special in 

the Chinese legal system, as noticed in the other stages of the legislative process, is 

the position of power of the President of the NPC, who decides whether a bill is pre-

sented to the plenary meeting for the final vote.151 This puts weight on the members 

of the legislative bodies, for they know that only legislation, which finds the ap-

proval of the President of the NPC, will finally be voted on. This makes an inde-

pendent deliberation difficult. In the Hong Kong legal system the weak position of 

the LegCo has to be discussed. Restrictions of the legislative power of the LegCo 

make clear that Hong Kong still is a part of the PRC.152 The SAR is not competent 

for legislation that is not conform to the requirements of the Basic Law or concerns 

the foreign affairs or the defence (Art. 13, 14, 17 BL).153 It is the Central People’s 

Government of the PRC that decides whether a certain law contravenes with the Ba-

sic Law or not.154 As a result the decisions of the LegCo are often formalities. This 

shows that a real consideration does repeatedly not take place.155 

 

V. Adoption and Promulgation 

The process of how the bill is adopted by the legislative as a new law differs funda-

mentally in the three systems. The Swiss system includes the possibility of the refer-

endum, which gives the people and the cantons the power to require a popular vote 

on a planed law (Art. 141 BV). If a referendum is not held, the Federal Parliament 

passes the new law with a final vote. There in no other organ, which had to approve 

the law. There is no referendum in the PRC or even the SAR Hong Kong. 

 

In the PRC the bill comes into effect with the majority vote by the NPC or the 

SCNPC and the signature of the President or the PRC (Art. 22, 23, 41 Leg. Law). 

The signature of the President is only a formality.156 As seen, the CP has a majority 

in the legislative bodies. So it is no wonder, that up to 1989 the majority vote had 

always been a routine procedure.157 Bills not approved of by the CP did not even 
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make it on the agenda. For this reason the NPC and the SCNPC were often referred 

to as a “rubber-stamp machinery”.158 This is certainly not the case any more, for the 

NVK turned down several bills in the last few years.159 But in other respects the rule 

of law is not yet established, for, as noticed, interventions of the CP during the legis-

lative process are still a serious concern.160  

 

In Hong Kong a bill becomes a law by a final vote of the LegCo and the publication 

in the Government Gazette, which are formalities. But there is a big difference to the 

other systems, for the legislative process is not finished with the final vote. To be-

come a law the bill has to be signed by the Chief Executive (Art. 48, 76 BL). As no-

ticed the Chief Executive is a person from the ranks of the PRC. This makes very 

clear that the LegCo has a week position and in fact is only a deliberative organ that 

cannot make decisions on its own.161 But even after the signature of the Chief Execu-

tive the law has to be approved by the SCNPC, which can still turn it down (Art. 17 

BL). It is certain, that only laws approved of by the Chinese authorities have a 

chance to be accepted by SCNPC. But it should be kept in mind that in matters that 

are of no concern to the PRC, the SAR Hong Kong can make its own laws and that 

the authority to make them is nevertheless far reaching.162 
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