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SWITZERLAND

I. INTRODUCTION: CURBING 

COVID-19 CONSTITUTIONALLY 

AND THE ELUSION OF  

POLITICAL RESPONSIBILITY

1. Federal Epidemics Acts: three-tier  
approach

When COVID-19 reached Switzerland at 
the end of February 2020, the Federal Act 
of 28 September 2012 on Combating Com-
municable Human Diseases (Epidemics Act, 
EpA)’1 had been in place for more than four 
years. Previously, the EpA, whose aim is to 
‘prevent and combat the outbreak and spread 
of communicable diseases’2, was subject to 
intense political debates culminating in a ref-
erendum on 22 September 2013.3 After 60% 
of voters approved the bill, the EpA entered 
into force on 1 January 2016. The EpA set a 
three-tier approach in place, distinguishing 
between ‘normal’, ‘special’ and ‘extraordi-
nary’ epidemiological situations. Accord-
ingly, an aggravation of the epidemiological 
circumstances leads, based on a respective 
decision by the executive branch of the 
federal government (Federal Council) to a 
transfer of governmental tasks and responsi-
bilities from the cantons (constituent states) 
to the Federation (federal government) on 
the one hand and from Federal Parliament 
(legislative branch) to the Federal Council 
(executive branch) on the other hand. The 
more the epidemiological situation escalates, 

the more power is being concentrated in the 
Federal Council. According to the EpA, a 
‘special situation’ exists when the authorities 
responsible for the prevention and combat-
ing of communicable diseases prove unable 
to prevent the outbreak and spread of such 
diseases, resulting in either an increased risk 
of infection and spread, a particular threat to 
public health or detrimental effects on the 
economy or on other areas of life.4 

A ‘special situation’ also exists should the 
World Health Organization (WHO) identify 
an international health emergency threaten-
ing the health of the population in Switzer-
land. Such a ‘special situation’ allows the 
Federal Council, after consulting the can-
tons, to order ‘measures’ aimed at individ-
uals or at the population as a whole to re-
quire doctors and other health professionals 
to participate in the fight against communi-
cable diseases and to declare vaccinations 
compulsory for particular vulnerable groups 
of persons.5 The most aggravated state of af-
fairs – the ‘extraordinary situation’ – allows 
the Federal Council ‘to impose the necessary 
measures for all or part of the country’, with-
out consulting the cantons.6 Despite these 
sweeping powers, the EpA remains silent as 
to the definition of an ‘extraordinary situa-
tion’. In his dispatch to the Federal Parlia-
ment on the EpA, the Federal Council stated 
that the relevant clause is but a declaration of 
the emergency powers the executive branch 
of the federal government holds under the 

1 “Federal Act on Combating Communicable Human Diseases” (Epidemics Act, EpA), Classified Compilation 
of Swiss Federal Law (SR) 818.101. Available at: <https://www.fedlex.admin.ch/eli/cc/2015/297/fr> (official 
French version), (28 September 2012).
2 Ibid, article 2 section 1 (outlining the purpose of the Act).
3 See Swiss Federal Chancellery, ‘Federal Act on the Control of Communicable Human Diseases’. Available at: 
<https://www.bk.admin.ch/ch/f/pore/rf/cr/2007/20071012.html>  (in German, French, and Italian).
4 EpA (n. 1 above) article 6 section 1a.
5 EpA (n. 1 above) article 6 section 2.
6 EpA (n. 1 above) article 7.
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Swiss Federal Constitution (Federal Con-
stitution)7. These powers allow the Federal 
Council ‘to enact orders and take decisions 
in order to counter existing or imminent dis-
turbances seriously threatening either public 
order or external or internal security’8. All 
such orders ‘must be limited in time.’9 As in 
most other areas of federal law, it is general-
ly for the cantons to implement the measures 
imposed by the Federal Council during both 
‘special’ and ‘extraordinary’ situations.

2. The first wave: emergency loans as a pub-

lic-private partnership

Based on this legal framework, the Federal 
Council declared the epidemiological situa-
tion to be ‘special’ and banned all large-scale 
events involving more than 1,000 people on 
28 February 2020.10 On 16 March 2020, the 
federal executive branch went further and, 
amid the accelerated spread of COVID-19, 
proclaimed the ‘extraordinary situation’.11 

The Federal Council introduced stringent 
measures such as border checks and the clos-
ing of shops, restaurants, bars and entertain-
ment and leisure facilities, prohibited public 
gatherings of more than five people and did 
not order but ‘recommended’ all citizens to 
stay home. When administering emergency 
loans to small businesses, the Federal Coun-
cil, based on its constitutional emergency 
powers, took the unique approach to enter 

into close collaboration with more than 120 
Swiss commercial banks.12  With a simple 
declaration of one page, small and mid-size 
enterprises could apply for an immediate and 
interest-free loan worth up to 10% of their an-
nual revenue, capped at Swiss Francs (CHF) 
500,000 (approx. United States dollars [USD] 
560,000 or Euros [EUR] 460,000). These 
loans were provided by a Swiss bank, un-
derwritten with a full credit guarantee on the 
amount by the federal government.

Of higher amounts up to CHF 20 million 
(approx. USD 22.3 million/EUR 18.4 mil-
lion), 85% each were guaranteed by the fed-
eral government, charged at 0.5% interest 
and again provided by a Swiss commercial 
bank. Running the scheme through the ex-
isting network of commercial banks based 
on existing customer relationships proved 
crucial for the initial success of the program, 
as the banks could rely on both the cred-
it history and data of their clients. Within a 
week, more than 70,000 small and mid-size 
businesses received a loan through this pub-
lic-private partnership.13 

Soon after the first wave of COVID-19 sub-
sided towards the end of May 202014 the Fed-
eral Council declared the ‘extraordinary sit-
uation’ to be terminated as of 19 June 2020, 
lifted most of the remaining restrictions, 
proclaimed the ‘special situation’ and thus 

handed most of the tasks and responsibili-
ties in controlling and combating COVID-19 
back to the cantons.15 Regarding separation 
of powers at the federal level the extraordi-
nary powers granted to the Federal Council 
to combat the COVID-19 epidemic are, as of 
26 September 2020, enshrined in the ‘Feder-
al COVID-19 Act’ decided by Federal Par-
liament on 25 September 2020 and passed as 
an emergency federal statutory law.16 As of 
1 October 2020, the last relevant restrictive 
measure imposed by the Federation still in 
place – the ban on large-scale events for over 
1,000 people – was lifted.17 With the benefit 
of hindsight, it is difficult not to acknowl-
edge that most restrictions were lifted both 
prematurely and hastily.

3. The second wave: elusion of political  
accountability and blame-shifting 

During the second half of October, the labo-
ratory-confirmed cases, hospitalizations and 
deaths due to COVID-19 rose dramatically 
once again and peaked in mid-November 
2020. This ‘second wave’ of the COVID-19 
pandemic hit Switzerland worse than the 
first one. As of 19 February 2021, Switzer-
land accounted for 6,336 laboratory-con-
firmed cases and 106.42 deaths with a lab-
oratory-confirmed COVID-19 infection per 
100,000 inhabitants.18 Based on cumulative 
confirmed COVID-19 deaths per million 

7 Swiss Federal Constitution (Federal Constitution), SR 101, (18 April 1999), Available at: <https://www.admin.ch/opc/en/classified-compilation/19995395/index.html> 
(non-official English translation).
8 Federal Constitution (n. 7 above) article 185 section 3 sentence 1.
9 Federal Constitution (n. 7 above) article 185 section 3 sentence 1.
10 Federal Council, “Coronavirus: Federal Council bans large-scale events”, (28 February 2020), Available at: <https://www.admin.ch/gov/en/start/documentation/me-
dia-releases.msg-id-78289.html>.
11 Federal Council, “Coronavirus: Federal Council declares ‘extraordinary situation’ and introduces more stringent measures”,(16 March 2020), Available at: <https://
www.admin.ch/gov/en/start/documentation/media-releases.msg-id-78454.html>.
12 See « Ordonnance sur l’octroi de crédits et de cautionnements solidaires à la suite du coronavirus », (25 March 2020), Available at: <https://www.fedlex.admin.ch/eli/
oc/2020/194/fr>.
13 For an assessment see Sam Jones, “Swiss lead way with crisis loans to small businesses”, Financial Times, republished at SWI Swissinfo.ch, (6 April 2020). Avail-
able at: <https://www.swissinfo.ch/eng/business/covid-19_swiss-lead-way-with-crisis-loans-to-small-businesses/45670144>.
14 For official data on COVID-19 in Switzerland and Liechtenstein see Swiss Federal Office of Public Health (FOPH), “Status report: Switzerland and Liechtenstein”, 
Available at: <https://www.covid19.admin.ch/en/overview>.
15 Federal Council, “Coronavirus: Move towards normalisation and simplified basic rules to protect the population”, (19 June 2020), Available at: <https://www.admin.
ch/gov/en/start/documentation/media-releases.msg-id-79522.html>.
16 “Federal Act on the Statutory Principles for Federal Council Ordinances on Combating the COVID-19 Epidemic (COVID-19 Act)”, SR 818.102, (25 September 2020), 
Available at: <https://www.fedlex.admin.ch/eli/cc/2020/711/en> (non-official English translation).
17 See FOPH (n. 14 above), “Table on the easing and tightening of measures”, (15 December 2020), Available at: <https://www.bag.admin.ch/dam/bag/en/dokumente/
mt/k-und-i/aktuelle-ausbrueche-pandemien/2019-nCoV/covid-19-tabelle-lockerung.pdf.download.pdf/Easing_of_measures_and_possible_next_steps.pdf> (with an 
overview of all the measures imposed and lifted at the federal level between 27 April and 30 November 2020).
18 See FOPH (n. 14 above).
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persons, Switzerland, as of February 2021, 
fared worse during the entire pandemic than 
neighboring Austria and Germany yet slight-
ly better than France and Italy.19 In view of 
mounting discontent with the considerable 
powers of the Federal Council under the 
EpA, both on the part of the political parties 
and the cantons, the federal executive branch 
shied away from reintroducing the ‘extraor-
dinary situation’ and left the ‘special situa-
tion’ in place instead. The Federal Council 
thus might still impose measures aimed at 
individuals or at the population but is un-
der an obligation to consult the cantons be-
forehand.20 Furthermore, each canton could 
enact its own additional measures. Still, the 
small scale of Swiss federalism – 26 cantons 
are assembled on less than 42,000 km2 in-
habited by 8.7 million people – prompted 
many executive branches of the cantons, 
whose members are all elected directly by 
the people, to refrain from unilaterally im-
posing more restrictive and often unpopular 
measures despite increasing case numbers 
on their territory.

4. The silence of the courts

In spite of the severe restrictions of funda-
mental rights, courts have played a sub-
ordinate role at best during the pandemic. 
Although the Federal Court, Switzerland’s 
highest court, had to adjudicate a num-
ber of appeals against measures to combat 
COVID-19 these proved to be manifestly 
unfounded to the extent that the court entered 
into the merits of the appeals at all. In con-
trast, some administrative courts of the can-
tons did in fact rule on the delimitation of the 

emergency powers of the executive branches 
of the cantons.21 The Administrative Court 
of the Canton of Zurich held that the re-
quirement to wear hygiene masks in shops 
and shopping centers did not constitute an 
impermissible interference with fundamen-
tal rights.22 Based on federal constitutional 
law, one can identify three major reasons 
for the courts’ silence: First, ordinances of 
the Federal Council may not be challenged 
in courts as such,23 although specific sanc-
tions imposed by officials based on these 
ordinances such as arrests or fines may in-
deed be contested. Second, the Federal Court 
largely deferred to the Federal Council in its 
past decisions defining the limits of execu-
tive emergency powers.24 Third, the Federal 
Constitution commits all courts to adhere to 
federal statutory law, even in the event of a 
conflict with the Federal Constitution.25 

5. Preliminary assessment: diffusing po-
litical accountability by direct democ-
racy, federalism, separation of pow-
ers, and collegiate executive branches 

Georg Wilhelm Friedrich Hegel observed 
in 1820 that the ‘owl of Minerva begins its 
flight only with the falling of dusk’26, point-
ing to the fact that phenomena can only be 
explained and evaluated once they have 
passed and become history. To the extent 
that a preliminary assessment of coping 
with COVID-19 from the perspective of 
constitutional law may nonetheless be rea-
sonably ventured even before the pandemic 
has subsided; the main conclusion might be 
that the alignment of Switzerland’s political 
system towards consensus and integration of 

linguistic, confessional and socio-econom-
ic minorities within the country, as under-
pinned by the Federal Constitution and as a 
salient advantage of the Swiss political sys-
tem, comes at the price of the diffusion of po-
litical accountability. Direct democracy, fed-
eralism, the separation of powers between 
Federal Parliament and the Federal Council 
as well as the collegial decision making and 
interaction within the executive branches at 
both federal levels (Federation, cantons) all 
provide politicians not only with loopholes 
to evade political accountability, but also 
rhetorical munition to shift blame onto other 
actors within the political realm.

Owing to the Swiss system of direct democ-
racy, 50,000 citizens are entitled to launch a 
referendum against any federal statutory law 
approved by Federal Parliament.27 Empiri-
cally, such ‘optional referenda’ are launched 
against around a mere 6% of all the legisla-
tive acts that are constitutionally subject to 
this institution of direct democracy.28 Rough-
ly half of all federal acts actually put to an 
‘optional referendum’ have been vetoed at 
the ballot box since 1874.29 

This considerable political uncertainty posed 
by the optional referendum creates strong 
incentives to seek broad parliamentary con-
sensus on important policy issues and forms 
a major factor of Switzerland’s transforma-
tion from a majoritarian to a consensus de-
mocracy. Consensus democracy, however, 
also offers incentives to politicians to avoid 
political responsibility by passing on sensi-
tive issues like a hot potato. Decisions at the 
ballot box on bills or treaties are very rarely 

19 See Our World in Data, “Switzerland: Coronavirus Pandemic Country Profile”, (21 February 2021), Available at: <https://ourworldindata.org/coronavirus/country/swit-
zerland?country=~CHE>.
20 See EpA (n. 1 above) article 6 section 2.
21 Administrative Court of the Canton of Zurich, decision AN.2020.00004, (25 May 2020), Available at: <https://www.zh.ch/de/politik-staat/streitigkeiten-vor-verwal-
tungsgericht/rechtsprechung-des-verwaltungsgerichts/urteile-in-der-entscheiddatenbank-suchen.html>.
22 Ibid., decision AN.2020.00016, (3 December 2020).
23 Federal Constitution (n. 7 above) article 189 section 4.
24 See, e.g., Federal [Supreme] Court, decision BGE 123 IV 29 section 3b, (10 January 1997), Available at: www.bger.ch.
25 Federal Constitution (n. 7 above) article 190; see Johannes Reich, «Verhältnis von Demokratie und Rechtsstaatlichkeit» in Oliver Diggelmann et al. (eds.), Droit consti-
tutionnel suisse. Vol. 1, Schulthess, (2020), 333-55, Available at: https://doi.org/10.5167/uzh-184637.
26 Georg Wilhelm Friedrich Hegel, «Grundlinien der Philosophie des Rechts», (1820; Suhrkamp 1986), 28 (translation by the author).
27 Federal Constitution (n. 7 above), article 141 sections 1a&d.
28 Alexander H. Trechsel & Pascal Sciarini, “Direct democracy in Switzerland: Do elites matter?”, 33 European Journal of Political Research 99, (1998), 103-4.
29 Adrian Vatter, “Das politische System der Schweiz”, 3rd ed., Nomos, (2017), 370.
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framed as a vote of no confidence in a mem-
ber of government. Since 1959 not a single 
member of the Federal Council has resigned 
after a referendum that did not go according 
to his or her preferences.

Furthermore, due to the small-scale structure 
of Swiss federalism, a single canton has lit-
tle incentive to unilaterally take potentially 
unpopular decisions. As many persons live 
and work in different cantons, each govern-
ment of a canton can reasonably claim that a 
unilateral decision would be ineffective and 
thereby shift the burden to take unpopular 
decision upon the federal government.

All members of the Federal Council are 
elected by Federal Parliament for a fixed 
period of four years.30 Owing to the lack of 
a vote of no confidence or a recall, political 
parties and their members of Federal Parlia-
ment face little pressure to fall in line with 
decisions taken by the Federal Council or to 
support them in public. With regard to the 
separation of powers between the Federal 
Council and Federal Parliament, the Federal 
Constitution merely provides that ‘signifi-
cant’ and ‘fundamental’ provisions must be 
part of statutory federal law.31 Such law gen-
erally rests outside the scope of judicial re-
view.32 In view of the powers granted to the 
Federal Council by the EpA,33 this provides 
members of parliament with the opportunity 
to put pressure on the executive branch by 
threatening to overrule ordinances enacted 
by the Federal Council and to take credit for 
any adjustments, while avoiding any politi-
cal accountability for such decisions.

The executive branches of both the cantons 
and the Federation are collegiate bodies con-
sisting of an uneven number of members 
with identical rights and responsibilities.34  

Decisions are taken, to the extent possible, 
by consensus and all of the members of the 
executive are expected to faithfully represent 
and implement the decisions by the major-
ity. Ideally, such structures lead to positive 
instead of mere negative coordination35 and 
thus to better informed decisions. At the 
same time, each member of the executive 
branch is provided with an opportunity not 
only to hide behind the collegium but to 
cautiously distance him- or herself from the 
collective decisions or to leak his or her op-
position to the media.

The COVID-19 pandemic thus highlighted 
that the merit of Swiss constitutional law in 
establishing consensus between linguistic, 
confessional, and cultural minorities has its 
shadows. It allows the cantons, members of 
the federal parliament and political parties to 
shirk political responsibility and shift politi-
cal blame onto other actors instead.

II. MAJOR CONSTITUTIONAL 

DEVELOPMENTS: GENERAL 

ELECTION OF THE SWISS  

FEDERAL PARLIAMENT

Swiss citizens were called to the ballot 
boxes three times in 2020 to decide upon 
nine subjects.36 None of the proposed four 
amendments to the Federal Constitution, 
all of them popular initiatives, achieved the 
necessary majority of both the voters and 
the cantons.37 The popular initiative ‘For re-
sponsible businesses – to protect people and 
the environment’, was launched by a broad 
coalition of left-leaning parties, NGOs, and 
charitable organizations and brought for-
ward a constitutional amendment to com-
mit all companies with registered offices or 
headquarters in Switzerland to adhere to “in-

ternationally recognized human rights and 
international environmental standards” both 
in Switzerland and abroad and to ensure that 
these standards are “respected by the busi-
nesses under their control”. 

These obligations would have been made en-
forceable through torts claims before Swiss 
courts. The initiative was supported by 50.73% 
of voters but failed to gain a majority of the 
cantons and was thus rejected. The popular 
initiative ‘For moderate immigration (limita-
tion initiative)’, which would have ended free 
movement of persons with the members-states 
of the EU and the European Economic Area, 
met the same fate. The popular initiative was 
roundly rejected by 61.7% of voters and more 
than 80% of the cantons. As popular initiatives 
seeking to commit the Federation to ‘promote 
the supply of affordable rental housing’ 
and to bar the Swiss National Bank, Switzer-
land’s central bank, and pensions funds from 
‘financing producers of military equipment’ 
were both defeated, the Federal Constitution 
remained unaltered in 2020.

III. CONSTITUTIONAL CASES: 

JUDICIALIZATION OF POLITICS, 

ISLAMIC HEADSCARVES, AND 

HOMESCHOOLING

1. Association ‘Senior Women for Climate 
Protection’ et al. vs. Federal Council et 
al.: climate change litigation on its way 
to the European Court of Human Rights38  

‘Senior Women for Climate Protection’ 
(SEPO), an association under Swiss law, 
whose roughly 1,800 members are all female 
and on average 73 years old, and four of its 
members filed a motion seeking to commit 
the Federal Council and three federal admin-

30 Federal Constitution (n. 7 above) article 175 section 2 sentence 1.
31 Federal Constitution (n. 7 above) article 164 section 1.
32 See section I/3 at n. 25.
33 See section I/1 above.
34 See, e.g., Federal Constitution (n. 7 above), articles 175 and 177 sections 1.
35 Fritz W. Scharpf, ‘Komplexität als Schranke der politischen Planung’ in PVS 4/1972: Gesellschaftlicher Wandel und politische Innovation (VS 1972) 168, 173-5 (on 
positive and negative coordination).
36 On all federal popular votes since 1848 see Federal Chancellery, ‘Chronology of referenda. Available at: <https://www.bk.admin.ch/ch/d/pore/va/vab_2_2_4_1.html>.
37 Federal Constitution (n. 7 above) article 140 section 1a & article 142 sections 2-4.
38 Federal Court (n. 24 above) decision 146 I 145 (5 May 2020). Available at: <www.bger.ch>.
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istrative agencies to take more stringent cli-
mate action in such a way that Switzerland’s 
contribution to global emissions of green-
house gases (GHGs) would be in line with 
the aim of the 2015 Paris Agreement to hold 
‘the increase in the global average tempera-
ture to well below 2 °C above pre-industri-
al levels’39. According to SEPO, this would 
mean reducing domestic GHG-emissions 
by at least 25 percent by 2020 compared 
with 1990 levels, instead of 20 percent as 
prescribed in federal statutory law. SEPO 
argued that the federal government, both by 
refraining from initiating a revision of the al-
legedly too lenient climate legislation and by 
ostensibly displaying undue restraint in im-
plementing the statutory provisions, failed to 
meet the positive obligations deriving from 
the right to life and the right to respect for 
private and family life enshrined in both the 
Federal Constitution and the European Con-
vention on Human Rights (ECHR). SEPO 
claimed that elderly women were significant-
ly more and adversely affected in their in-
voked human rights by higher temperatures 
and heat waves caused by GHG-emissions.

On behalf of the Federal Council, the federal 
administration held not to consider SEPO’s 
claim on its merit. The Federal Administra-
tive Court (appellate court) and – on 5 May 
2020 – the Federal Court both affirmed this 
decision.40 The latter court held that the repri-
manded omissions by the federal authorities 
would ‘at the present time’ fail to impair the 
complainants’ rights to life and to respect for 
private and family life to the extent required 
by the Administrative Procedure Act in order 
to vindicate legal remedy. Having exhaust-
ed all domestic remedies, SEPO and four 
of its members filed an application with the 
European Court of Human Rights (ECtHR) 
on 26 November 2020. SEPO’s motion thus 
arguably constitutes the first case of cli-

mate change litigation reaching the ECtHR 
in strict compliance with the admissibility 
criterion according to which the ‘Court may 
only deal with the matter after all domestic 
remedies have been exhausted’41.

2. Vischer et al. vs. Grand Council of the 
Canton of Basel-City et al.: fundamental 
rights for non-human primates or mere ‘con-
stitutional virtue signaling’?42

In the canton of Basel-City, a hub of life-sci-
ence industry where pharmaceutical giants 
such as Novartis and Roche are headquar-
tered, a popular initiative was submitted 
with the aim of amending the constitution 
of the canton with the following passage: 
‘This constitution guarantees […] the right 
of non-human primates to life and to physi-
cal and mental integrity’. The Grand Coun-
cil of the Canton of Basel-City (Parliament) 
declared the initiative invalid owing to its 
alleged inconsistency with federal law, 
which takes precedence over any law of a 
canton.43 The Court of Appeal of the canton 
overturned this decision. On further appeal, 
the Federal Court upheld this previous de-
cision. The popular initiative ‘basic rights 
for non-human primates’ will thus be put to 
a popular vote. The Federal Court reasoned 
that the cantons are, in their own constitution, 
allowed to guarantee fundamental rights be-
yond the minimum standard set by both the 
Federal Constitution and the ECHR. The 
Federal Court emphasized that the initiative 
did not call for the application of existing 
fundamental rights applicable to humans to 
animals, but rather for the introduction of 
new rights reserved for non-human primates 
only. The Federal Court further underscored 
that fundamental rights would primarily, if 
not exclusively, grant protection against the 
government of the canton and its admin-
istration. Fundamental rights enshrined in 

the constitution of the Canton of Basel-City 
would therefore be directed against the au-
thorities of the canton, including the Univer-
sity of Basel and the University Hospital of 
Basel, and of its municipalities, even though 
these entities currently neither own nor keep 
non-human primates. The Federal Court 
stressed that private law legislation forms an 
exclusive federal power. Subjects of private 
law, in particular life-science industry with 
its laboratories and other private research 
institutions, would therefore not be bound 
by the constitutional amendment the popu-
lar initiative advanced. As a result, the con-
stitutional amendment would largely fail to 
create any third-party effects among private 
entities. Against this backdrop, the decision 
of the Federal Court illustrates the favorable 
conditions for regulatory experimentation 
and innovation that the interaction of feder-
alism and popular initiatives creates. Still, 
the popular initiative, if approved, would es-
sentially be reduced to what may be coined 
‘constitutional virtue signaling’ but largely 
fail to be of practical relevance.

IV. LOOKING AHEAD

On 7 March 2021, Swiss citizens will be 
called to the ballot box to decide on the popu-
lar initiative ‘Yes to the Veiling Ban’ seeking 
to prohibit all face covering in public plac-
es and in places opened to the public, with 
the exception of places of worship. Despite 
its neutral wording, the initiative primarily 
seeks to outlaw wearing specific Islamic fe-
male dresses, in particular the burqa and the 
niqab, in public. On 13 June 2021, citizens 
will vote on the referendum against the ‘Fed-
eral COVID-19 Act’ which was passed as an 
emergency federal statutory law and enacted 
immediately before an optional referendum 
could take place.

39 Paris Agreement (12 December 2015; ratified by Switzerland on 6 October 2017), article 2 section 1a.
40 For a critical assessment see Johannes Reich, Case Note, 121 (2020) Schweizerisches Zentralblatt für Staats- und Verwaltungsrecht, 489-507. Available 
at: <https://doi.org/10.5167/uzh-190231>.
41 ECHR, article 35 section 1.
42 Federal Court (n. 24 above) decision 1C_105/2019 (10 January 1997). Available at: <www.bger.ch>.
43 See Federal Constitution (n. 7 above) article 49 section 1.
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V. FURTHER READING

Johannes Reich, ‘Verhältnis von Demokratie 
und Rechtsstaatlichkeit’ [Relationship be-
tween democracy and the rule of law] 
in Oliver Diggelmann et al. (eds.), Droit 
constitutionnel suisse (Schulthess 2020), 
pp. 333-355. Available at: <https://doi.
org/10.5167/uzh-184637>.
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SUMMARY

Afghanistan

2020 saw the Taliban inking a peace deal 

with the United States and holding talks with 

the Afghan Government for the first time. 
The outcomes of these talks would be vital in 

shaping not only conditions of peace in the 

country but also the future of Afghanistan’s 

constitutionalism.

Albania

In 2020, the Constitutional Court continued 

to lack the quorum needed to decide cases on 

the merits. However, there were important 

developments in the process of constitution-

al reform involving the electoral system, the 

ongoing implementation of the judicial vet-

ting process, and the creation and improve-

ment of judicial institutions.

Argentina

On December 30, Congress passed into law 

a bill that decriminalizes abortion, culmi-

nating an extraordinary process of women’s 

mobilization. Other than this, the Supreme 

Court found itself pressed by opposing po-

litical forces to settle sensitive questions. 

The outcome was bad constitutional law—

perhaps the only that a country perpetually 

in crisis can produce.  

Australia

In case of Love v. Commonwealth, the 

Australian High Court found that Aborigi-

nal Australians and Torres Strait Islanders 

could not be considered aliens under s 51 

(xix) of the Australian Constitution due to 

their unique spiritual, cultural and historical 

connection to the land of Australia. While 

the decision failed to recognise indigenous 

sovereignty adverse to the Crown, the case 

was an important step in furthering Aborig-

inal rights in Australia. 
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Austria

2020 was expected to be the centennial of 

the Austrian Federal Constitution. Howev-

er, it was overshadowed by the coronavirus 

crisis. Many of the government’s measures 

to prevent the spread of the coronavirus 

were declared illegal by the Constitutional 

Court for a lack of legal basis. Moreover, 

the Court’s repeal of the assisted suicide 

ban aroused much criticism. 

Belgium

The COVID-19 pandemic dominated the 

Belgian political and legal agenda in 2020. 

The pandemic accelerated the formation of 

a new federal government after a temporary 

minority government was granted special 

powers. The federal government decided 

to combat the coronavirus crisis mainly 

through ministerial decrees, which was crit-

icized by constitutional scholars.

Bosnia and Herzegovina

Balancing measures to minimize the impact 

of the novel coronavirus while continu-

ing economic flows and social interaction 
proved to be a controversial issue. Amid the 

pandemic, the country also faced the prob-

lems to organize local elections. These cir-

cumstances put enormous pressure on the 

Constitutional Court of Bosnia and Herze-

govina.

Brazil

In 2020, Brazilian Constitutional Law was 

shaped by the (mis)management of the 

COVID-19 crisis and attempted assaults on 

the country’s democracy. The Supreme Court 

played a central role in both areas. Brazilian 

democracy is still resisting such threats, but 

not without serious concerns about its future. 

Canada

The Supreme Court adopted a new “prin-

cipled approach” to remedies for unconsti-

tutional laws. Judicial declarations of inva-

lidity will not be suspended unless there is 

a compelling public interest for doing so. 

When a suspension is granted, the claimant 

will not be denied an individual remedy ab-

sent compelling reason.

Cape Verde

The first CV-US SOFA Referral was decid-

ed in 2020. The Constitutional Court decid-

ed that one of its clauses was incompatible 

with the national sovereignty principle when 

interpreted as recognizing the power of US 

Forces to judge its members on CV soil. 

Chile

The state took economic and health-relat-

ed measures in the context of the Covid-19 

Pandemic. The Constitutional Court reject-

ed a constitutional amendment to allow 

individuals to use part of their retirement 

funds. The Court used the unconstitutional 

constitutional amendment doctrine for the 

first time in its history.

Costa Rica

The global pandemic and the state’s re-

sponse to it dominated the social, political, 

economic, and legal landscape of Costa 

Rica in 2020. The government’s measures 

to combat the pandemic, while successful in 

comparison with most other countries in the 

world, generated significant political and 
litigative backlash. 

Cuba

The most transcendent issue in constitution-

al matters in the Republic of Cuba during 

2020 was the adoption of several legal pro-

visions, as a legislative complement to the 

Constitution approved in 2019. These were 

mainly focused on defining the powers of 
state bodies, as well as the exercise of fun-

damental rights.

Cyprus

2020 was challenging for Cypriot consti-

tutional law, especially due to the outbreak 

of COVID-19. The unpreparedness of the 

Cypriot legal order to deal with an issue of 

that magnitude resulted in undermining the 

rule of law, with the adoption of legally am-

biguous measures that have not undergone 

effective judicial scrutiny.

Czech Republic

In 2020, the Czech government repeated-

ly breached basic principles of democracy 

and rule of law when adopting anti-pan-

demic measures. Legal experts and courts 

responded swiftly, criticizing government 

actions and repealing some extraordinary 

measures, proving that democracy and rule 

of law still prevail in the Czech Republic.

Denmark

Due to Covid-19, the government was ini-

tially granted significant powers to imple-

ment restrictions without having to consult 

Parliament. This culminated in the govern-

ment causing the permanent closure of an 

industry through actions accused of being 

outside of their mandate. Towards the end 

of 2020, Parliament regained more control 

of restrictions.

Ecuador

The COVID-19 pandemic presented several 

challenges to Ecuador’s constitutional sys-

tem. The Constitutional Court played a cru-

cial role during this health crisis, legitimizing 
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itself as an independent institution. It found 

a balance between an ever-expanding set of 

executive powers and the protection of Ecua-

dor’s democracy and the citizens’ rights. 

Egypt

In 2020, Egypt amended its laws regulating 

the House of Representatives, the exercise 

of political rights, parliamentary elections, 

and emergency declarations. Egypt also is-

sued the Senate Law. New members of the 

Senate and the House of Representatives 

were elected. The majority in both institu-

tions was reserved for political parties asso-

ciated with the regime.

El Salvador

The 1983’s Constitution attributed the pow-

er to decide the processes of suspension or 

loss of citizenship rights to the Constitution-

al Chamber. However, this attribution was 

exercised until 2020, but had no legal pro-

cedure established so it was created by the 

Chamber itself through its jurisprudence.

Estonia

The participation of a right-wing populist 

party in the government provided for a tense 

political atmosphere that coincided with the 

Covid-19 pandemic. But the State Court 

also had to decide issues that, in terms of 

state organization, have been waiting for an 

answer for some time.

Georgia

This report provides a brief introduction to 

the Georgian constitutional system; consti-

tutional amendments; parliamentary region-

al elections; appointments of judges to the 

courts; appointment of the General Prose-

cutor; COVID-19 pandemic regulations, 

landmark judgments of the Constitutional 

Court in 2020; developments expected in 

2021 regarding the elections; court vacan-

cies; Constitutional Court cases, and other 

related events.

Germany

The year 2020 witnessed two crucial de-

velopments: first, the FCC for the first time 
declared a judgment of the CJEU ultra vi-

res testing the cooperative relationship been 

the courts, and second, it acknowledged 

that fundamental rights apply extraterrito-

rially thereby strengthening constitutional 

accountability for state activities abroad. 

Ghana

The Imposition of Restrictions Act, which 

was passed overnight under a certificate of 
urgency, equipped the president with dan-

gerously wide powers which are to be ex-

ercised on opaque grounds and outside the 

supervision of Parliament. 

Greece

2020 will be remembered for the consti-

tutional response to COVID-19 through 

measures that limited constitutional liber-

ties. This odd year was further marked by 

a long-awaited decision finding several for-
mer Members of Parliament (MPs) that be-

longed to the neo-Nazi political party Gold-

en Dawn, and others of participating in it, 

guilty of heading a criminal organization.

Hong Kong

The Chinese Central Authorities introduced 

a national security law for Hong Kong which 

stipulates principles and duties for safeguard-

ing national security in this special adminis-

trative region, creates new security offences 

for the region and establishes institutions 

and mechanisms for their enforcement.

India

In 2020, the Supreme Court of India imposed 

significant restrictions on the rights to free-

dom of speech, expression, and association 

holding that public protests against a con-

troversial amendment to India’s Citizenship 

Law were subject to state review concerning 

the location, duration, and size of the protests.

Indonesia

During the COVID-19 pandemic, the Joko-

wi administration undermined the minimum 

system of checks and balances between the 

elected branches of government through a 

series of laws. At the same time, the Con-

stitutional Court under the chairmanship of 

Anwar Usman, has retreated further into a 

deferential and non-interventionist Court.

Ireland

From comparatively typical issues about 

the legality, constitutionality or content of 

emergency public health measures to more 

Irish-specific questions about potential non-

compliance with measures by a sitting Su-

preme Court judge or the sitting of Seanad 

Eireann; the Covid-19 pandemic was central 

to Ireland’s constitutional issues in 2020.

Israel

2020 in Israel is characterized by a fusion 

of three crises: constitutional, political and 

COVID-19. After three elections (April 

2019, September 2019, March 2020) with 

no clear results, a rotating government was 

established, accompanied by a major con-

stitutional amendment of Basic Law: The 

Government.

Italy

The year 2020 brought significant innova-

tions in the management of the constitutional 

trial with some amendments approved to the 

internal procedural rules of the Court, with 

the aim of opening new channels of commu-

nication with the Constitutional Court.

Japan

In 2020, Japan was confronted with the 

Covid-19 pandemic. The Abe cabinet, 

which had been eager to amend the consti-

tution, had failed to take action against the 

Covid-19 pandemic and was forced to leave 

office giving way to the new Suga cabinet.
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Kazakhstan

The President of Kazakhstan, Kassym-

Jomart Tokayev, signed a decree that de-

clared a state of emergency in the country. 

This unprecedented step was taken “in or-

der to protect the lives and health of the cit-

izens” after the World Health Organization 

declared COVID-19 a pandemic. 

Kenya

By the end of 2020, an amendment to the 

Constitution in a number of important as-

pects has become a real possibility. The 

Constitutional amendment process, though 

led by the President, is by means of a popu-

lar initiative designed for the people. Some 

incoherence and some concerning provi-

sions are a likely outcome.

Kosovo

The Constitutional Court’s verdict declar-

ing unconstitutional the decision of the As-

sembly of the Republic of Kosovo on the 

election of the Government is the most im-

portant constitutional development in 2020, 

The Court’s decision terminated the man-

date of the government and prompted new 

elections, which will be held in early 2021. 

Luxembourg

The main discussion yet to be settled is 

how the Constitution should be rewritten. 

The transformation of the Constitution into 

a “living instrument” continues to hold the 

attention of all institutions, including the 

strengthened Constitutional Court. The last 

filed amendment proposal contains some 
important input from the “Waringo report” 

on the reform of the Grand-Ducal Court.

Malaysia

The year 2020 witnessed a change of govern-

ment for only the second time in the history of 

Malasya. Unlike the change of government in 

2018, the events of 2020 saw the federal gov-

ernment collapse due to internal factionalism 

and the appointment of a new government 

without calling a general election.

Mexico

The Constitution incorporated new social 

rights related to vulnerable groups. Now, 

the State must guarantee financial sup-

port to people with permanent disabilities. 

Moreover, people under the age of eighteen, 

indigenous people, Afro-Mexicans over the 

age of sixty-four, and people living in pov-

erty are to be prioritized. People over the 

age of sixty-eight have the right to receive a 

non-contributory pension.

Montenegro

After an unsuccessful experiment in elect-

ing the “presiding judge,” which revealed 

the existing polarization amongst the judg-

es, the Constitutional Court managed to 

embrace the ECtHR standards. However, as 

a remote historian, it offered a quantum of 

solace that the protection of rights subsists 

no matter who are the parties involved. 

Netherlands

As childcare benefits were unjustifiably 
reclaimed from about 26,000 families 

wrongly identified as “wilful fraudsters,” 
the parliamentary report “Unprecedented 

Injustice” concluded that, in the framework 

of an overheated political reaction to fight 
fraud, fundamental principles of the rule of 

law had been violated, which resulted in the 

resignation of Rutte III government.

New Zealand

As with the rest of the globe, COVID-19. 

How New Zealand responded to this threat 

casts new light on the role of its various 

constitutional actors, practices and prin-

ciples. Judicial oversight of that response 

produced what may be this generation’s 

most important public law case.

Nigeria

The persistence of electoral malfeasance in 

Nigeria imperils the nation’s electoral integri-

ty, casting a dark cloud over the 2023 general 

elections. The brutal repression of peaceful 

mass protests during the last quarter of 2020 

lowers Nigeria’s democratic performance. 

Though there is growing judicial assertive-

ness, key indicators of judicial independence 

and democracy remain unsatisfactory.

North Macedonia

Dealing with the unanticipated health and 

economic crises caused by the pandemic 

represented the biggest challenge for North 

Macedonia in 2020. On the positive side, 

the country became a NATO member in 

March 2020. However, the beginning of EU 

membership negotiations for North Mace-

donia has been stalled by Bulgaria. 

Palestine

2020 has seen the Palestinian government 

enact emergency measures in order to face 

the pandemic. This suspension of constitu-

tional norms, however, is cause for concern 

in Palestine due to its previous track record 

in using emergency measures inappropriate-

ly. Also, this year an interesting constitution-

al awareness campaign has emerged.

Paraguay

In Paraguay, the year 2020 was dominated 

by the COVID-19 pandemic. Based on a du-

bious interpretation of the Constitution the 

Executive Branch has taken a central role in 

the legislative, administrative, and financial 
activities while also establishing important 

restrictions to fundamental rights via execu-

tive decrees to confront the crisis. 
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Peru

The constitutional landscape of Peru is 

marked by the political scandals of the past. 

The tensions between the executive and leg-

islative branches continued to be the subject 

of the Constitutional Court’s work in 2020, 

which had to decide, for example, on the le-

gality of the dissolution of Congress.

Poland

The government’s approach to tackling the 

COVID-19 pandemic in 2020 by means of 

by-laws posed a direct threat to civil and hu-

man rights in Poland. Other important fac-

tors including the further undermining of the 

judiciary’s independence, also confirmed an 
ongoing democratic breakdown.

Portugal

In Portugal, 2020 was strongly influenced by 
the Covid-19 pandemic and the measures im-

plemented to deal with the sanitary crisis. The 

constitutional jurisprudence produced inter-

esting rulings concerning not only those mea-

sures but also the principle of the precedence 

of EU law, tenants’ right of pre-emption and 

the right of appeal. 

Romania

In Romania, 2020 was an electoral year and 

Covid-19 was a game-changer at the polit-

ical and constitutional levels. A permanent 

conflict between Parliament and Govern-

ment - supported by a more politically active 

President, manifested. The Constitutional 

Court’s decisions regarded less constitution-

al conflicts and had an increasing number of 
dissenting opinions.

Russia

Notwithstanding the pandemic, a deep eco-

nomic crisis, and the rise of social protests, 

2020 has been marked by the adoption of the 

“great” constitutional reform. As can be seen 

in the adjudication of the draft amendments, 

the role of the Constitutional Court is con-

firmed as a supporter of the rulers’ choices.

Serbia

The parliamentary elections, initially 

planned for 26 April, were finally held on 21 
June and resulted in a less pluralistic political 

representation in the National Assembly. The 

Constitutional Court received 66 initiatives 

for assessing the constitutionality of emer-

gency measures adopted in order to mitigate 

the effects of the COVID-19 outbreak.

Singapore

Developments in 2020 portend new possi-

bilities for constitutionalism in Singapore. A 

landmark general election bolstered opposi-

tion presence and led to the formal recogni-

tion of the Leader of the Opposition in Par-

liament. COVID-19 brought about profound 

changes to social interaction, economic ac-

tivity and political competition potentially 

reshaping state-citizen relations and consti-

tutionalism. 

Slovakia

The constitutional development in Slovakia 

in 2020 was heavily influenced by three fac-

tors which determined the agenda for the year 

in terms of both constitutional reform and 

case law of the Constitutional Court, name-

ly, the general election, which resulted in a 

landslide victory of the opposition party; the 

COVID-19 pandemic; and the revelation of 

endemic corruption in the justice system. 

Slovenia

2020 was a tumultuous year for Slovenia. 

It was marked by a profound public health 

crisis and deep political cleavages. This 

was also reflected in the case law of the 
Constitutional Court which dealt with sev-

eral important cases pertaining to the sep-

aration of powers, EU law and Covid-19 

crisis measures. 

South Africa

The party proportional representation sys-

tem of South Africa, introduced in 1994 as 

a transitional arrangement to be reviewed 

in due course, was found to be unconsti-

tutional because it excluded independent 

candidates from participation in elections. 

Parliament is required to rectify the legisla-

tion within two years.

Spain

In the controversial judgement 190/2020 

the Constitutional Court determined that of-

fending a symbol of the state, the flag, was 
not protected by freedom of expression. 

This ruling is expected to be reviewed by 

the European Court of Human Rights, as 

has happened with previous rulings around 

freedom of expression.

Sweden

The Covid-19 pandemic put the Swedish 

constitution to a stress test and the nature of 

the constitution was one of the reasons giv-

en to the Swedish corona strategy, which en-

tails soft law measures rather than strict lock 

downs and criminal law sanctions for viola-

tions against quarantine rules and lockdowns. 

Switzerland

Based upon the severity of an epidemic, the 

Swiss Epidemic Act of 2012 sets out a three-ti-

er approach to transfer powers from the con-

stituent states to the Federation and from the 

Federal Parliament to the Executive branch 

of the Federal Government. COVID-19 high-

lighted that the alignment of Switzerland’s 

political system towards consensus facilitates 

eluding political responsibility.

Taiwan

The result of the elections in January deter-

mines Taiwan’s constitutional development 

in 2020. While extending and deepening the 

transitional justice-centered reform agenda, 
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it puts constitutional change on the reform 

agenda after a long lull. Paralleling uncer-

tainties surrounding constitutional amend-

ment, mixed scenes of constitutional devel-

opment emerge in the general constitutional 

landscape.

Thailand

The year 2020 will be remembered for the 

youth uprising. Fed up with corruption and 

human rights violations, people demanded 

the restoration of democracy, which has 

been in decline since 2006. Above all, pro-

testers would like to settle the long-stand-

ing dispute between the monarchy and de-

mocracy for good.  

Tunisia

In Tunisia, 2020 can be labeled as the year 

of government formation and reshuffle. In a 
troublesome year for the entire planet with 

the outbreak of a global pandemic, Tunisia 

began 2020 struggling to form a government 

to end it with a new government formation 

process.

Turkey

The Turkish Government used the pan-

demic to double down on autocracy. It also 

continued its campaign to take control of 

the TCC. Several cases delivered in 2020, 

such as Demirtas decided by the ECtHR’s 

Grand Chamber and Turan adjudicated by 

the TCC, are critical landmarks regarding 

Turkey’s commitment to human rights and 

the rule of law.

Ukraine

In contrast to 2019, the reported period was 

not an active year in terms of constitutional 

reform. The Parliament did not pass any con-

stitutional amendments. Nevertheless, many 

national constitutional design challenges 

were in focus because of the Constitutional 

Court’s activity in 2020.   

Venezuela

2020 has been a year of frustrated efforts to 

bring about a democratic transition in Ven-

ezuela, and of further continuity of Nicolas 

Maduro’s authoritarian project during the 

pandemic. This has been a period marked by 

dueling presidencies with Maduro acting as 

de facto President, while more than 50 coun-

tries recognized Juan Guaidó as president of 

Venezuela.






