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Nuklearwaffen-Gutachten 

Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I. C. J. Reports 1996, p. 
226 

Der IGH entschied 1996 zwei Gutachten-Anfragen bezüglich der generellen Zulässigkeit der 
Verwendung von Atomwaffen. Antragsteller waren einerseits die Weltgesundheitsorganisati-
on, andererseits die UN-Generalversammlung. 

Auszüge aus dem Urteil 

„65. States which hold the view that the use of nuclear weapons is illegal have endeavoured 
to demonstrate the existence of a customary rule prohibiting this use. They refer to a consis-
tent practice of non-utilization of nuclear weapons by States since 1945 and they would see 
in that practice the expression of an opinio juris on the part of those who possess such weap-
ons. 

66. Some other States, which assert the legality of the threat and use of nuclear weapons in 
certain circumstances, invoked the doctrine and practice of deterrence in support of their 
argument. They recall that they have always, in concert with certain other States, reserved 
the right to use those weapons in the exercise of the right to self-defence against an armed 
attack threatening their vital security interests. In their view, if nuclear weapons have not 
been used since 1945, it is not on account of an existing or nascent custom but merely be-
cause circumstances that might justify their use have fortunately not arisen. 

67. The Court does not intend to pronounce here upon the practice known as the "policy of 
deterrence". It notes that it is a fact that a number of States adhered to that practice during 
the greater part of the Cold War and continue to adhere to it. Furthermore, the members of 
the international community are profoundly divided on the matter of whether non-recourse to 
nuclear weapons over the past 50 years constitutes the expression of an opinio juris. Under 
these circumstances the Court does not consider itself able to find that there is such an 
opinio juris.“ 

„70. The Court notes that General Assembly resolutions, even if they are not binding, may 
sometimes have normative value. They can, in certain circumstances, provide evidence im-
portant for establishing the extistence of a rule or the emergence of an opinio juris. To estab-
lish whether this is true of a given General Assembly resolution, it is necessary to look at its 
content and the conditions of its adoption; it is also necessary to see whether an opinio juris 
exists as to its normative character. Or a series of resolutions may show the gradual evolu-
tion of the opinio juris required for the establishment of a new rule.“ 

 


