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Review of OECD Guidelines for Multinational Enterprises: 
Submission of International Coordinating Committee of 

National Human Rights Institutions 
 

EXECUTIVE SUMMARY 
 
The International Coordinating Committee (ICC) of National Human Rights 
Institutions regards the current process to revise, update and upgrade the OECD 
Guidelines for Multinational Enterprises as a critical opportunity to ensure the 
Guidelines are given the scope and institutional authority to make them an 
effective corporate accountability tool. 
 
National Human Rights Institutions (NHRIs) are independent, public bodies 
established to protect and promote human rights at national level, including in the 
area of business and human rights. The ICC represents NHRIs worldwide.   
 
Of the forty-two adhering countries to the OECD Guidelines, thirty-five have an 
NHRI.1  Half of NGO cases since the specific instance procedure was 
established in 2000 have alleged that a company was responsible for human 
rights abuses. Out of fifty countries where MNE operations have been 
complained of under the OECD Guidelines, thirty-six have NHRIs.2 
 
NHRIs, and the ICC as their representative body, thus have clear locus in the 
review, on the basis of their function, relevant expertise and experience, and 
must now be afforded a role within the Review process in line with their status as 
key stakeholders. 
 
The Terms of Reference for the current Review aim to maintain the role of the 
OECD Guidelines as a “leading international instrument for the promotion of 
responsible business conduct”.3  In the ICC’s view, as a minimum, the updated 
text to emerge from the Review must in this case meet the following criteria:  
 

 Scope of human rights responsibilities: The Guidelines’ definition of 
human rights must be consistent with existing international standards, and 
include human rights as specified by UN, ILO, international criminal law, 
regional human rights standards and national laws. Restricting the 
definition to a subset of human rights, such as those enumerated by the 
UDHR, ICCPR and ICESCR, would be inaccurate and mislead MNEs as 

                                                
1 Twenty-eight of the OECD’s thirty-four member states have an NHRI, and six of the seven non-
OECD Member Adhering States have an NHRI. For full lists, see Annex I. 
2 See Annex II. 
3 Terms of Reference for an Update of the OECD Guidelines for Multinational Enterprises, 4 May 
2010. 
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to the scope of human rights risks and social expectations they are likely 
to encounter in practice.   

 
 Indigenous peoples’ rights: The revised Guidelines must clearly refer to 

indigenous people’s rights, including the principle of free prior and 
informed consent. A human rights chapter in the revised Guidelines 
should make the human rights elements of participation of indigenous 
populations explicit. An outline of what constitutes adequate consultation 
with local stakeholders would be useful. The relationship between 
companies and local populations, specifically indigenous peoples, as well 
as rights and responsibilities in relation to employment, land confiscation, 
social and environmental damage and health hazard need to be defined. 

 
 Supply and value chain:  The text must make clear that an investment 

nexus is not a precondition of MNE responsibility for human rights in the 
supply chain or with business partners.  

 
 Decent work: Employment and industrial relations provisions of the 

Guidelines must be brought into full alignment with the ILO Decent Work 
Agenda, in particular as regards precarious work and the need for a living 
wage. The use of child labour and human rights violations require more 
specific attention in Employment and Industrial Relations Chapter of the 
revised text. 

 
 Due diligence:  The text must set clear milestones for performance by 

MNEs’ of their human rights responsibilities under the Guidelines that are 
consistent with: 

o Guidance on human rights due diligence provided by the UN 
Special Representative on Business and Human Rights 

o Standards and systems for risk management contained elsewhere 
the current Guidelines, for example, regarding environmental 
impacts 

o Other material standards and frameworks, such as the IFC 
Performance Standards, at the international level. 

 
 Improving NCPs and the specific instances procedure: The Review 

must improve NCPs and the specific instances procedure.  Stakeholders 
currently have little confidence in the ability of NCPs and the specific 
instances procedure to deliver accountability of MNEs to the standards 
contained in the Guidelines. Lack of coherent implementation across 
NCPs, poor accessibility of NCPs, time lags in addressing complaints and 
lack of consequences even where serious human rights breaches have 
been alleged all have negative human rights implications and seriously 
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undermine the Guidelines’ credibility. New guidance for NCPs must 
identify NHRIs as stakeholders under the Guidelines and highlight the 
potential roles that NHRIs in host states may play in addressing specific 
instances. 

 
In addition:   

 
 Stronger inclusion of NHRIs in the OECD Guidelines Review process: 

NHRIs are mandated by the UN and individual states to promote and 
protect human rights at national level, including with respect to business 
and human rights issues. NHRIs are well positioned to contribute to 
improving awareness and uptake of the Guidelines amongst MNEs by 
promoting their integration into business policies and practices that will 
yield improved conduct on the ground. Accordingly, the ICC should now 
be included in the Review as Advisory Group members, or as human 
rights experts, as provided for by the Review Terms of Reference. The 
credibility of the process and the legitimacy of the resulting text might be 
raised, for the broader human rights community, if the ICC could be seen 
to be an effective participant. 

 
 Memorandum of Understanding: Given the possibility of parallel NHRI 

and NCP proceedings and overlaps in their mandates, as well as the 
relevant expertise and authority of the ICC and its significance in the 
international institutional framework for the promotion and protection of 
human rights, the OECD should explore with the ICC scope for conclusion 
of a formal MOU, which would also be consistent with the OECD’s recent 
conclusion of agreements with other stakeholder organizations. 
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1.  NHRIS AND THE ICC 
1.1 National human rights institutions (NHRIs) 
 
National human rights institutions (NHRIs) are independent public bodies 
established at national level with responsibility for promoting and protecting 
human rights. According to the UN Paris Principles,4 the main functions of NHRIs 
include monitoring and advising home governments, promoting human rights 
through education and other activities, investigating human rights abuses and 
coordinating with international bodies on human rights issues.  Over 100 
countries worldwide have NHRIs, of which more than two-thirds are accredited to 
‘A’ status, meaning they meet the highest standards of independence, objectivity 
and pluralism. Of the forty-two adhering countries to the OECD Guidelines, thirty-
five have an NHRI.5 Out of fifty countries where MNE operations have been 
complained of under the OECD Guidelines, thirty-six have NHRIs.6   

1.2 International Coordinating Committee (ICC) of NHRIs 
 
In 1993, NHRIs established the International Coordinating Committee (ICC) to 
secure greater integration of NHRI activities. The ICC’s governing body is the 
ICC Bureau which comprises 16 members drawn from the ICC’s four Regional 
Networks (Africa, Americas, Asia-Pacific and Europe).7 The ICC is incorporated 
under Swiss law. 

1.3 NHRIs: key actors in human rights implementation  
 
Since the early 1990s, the essential role of NHRIs in securing effective 
implementation of international human rights standards at national level has been 
increasingly recognized. Within the UN, the Office of the High Commissioner for 
Human Rights (OHCHR) leads cooperation and capacity-building activities with 
NHRIs, in collaboration with other UN partners (e.g. UN Development 
Programme) and the UN Secretary-General reports regularly to the UN Human 

                                                
4 UN General Assembly Resolution 48/134, 4 March 1994, http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N94/116/24/PDF/N9411624.pdf?OpenElement.  
5 Twenty-eight of the OECD’s thirty-four member states have an NHRI, and six of the seven non-
OECD Member Adhering States have an NHRI. For full lists, see Annex I. 
6 See Annex II. 
7 Further information on the ICC is available via www.nhri.net. See also: Network of African 
NHRIs (http://www.nanhri.org/index.php?option=com_frontpage&Itemid=1 ); Asia Pacific Forum 
(http://www.asiapacificforum.net/ ) and Network of National Institutions of the American Continent 
(http://www.rindhca.org.ve/).  
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Rights Council on progress made.8  NHRIs are also entitled to participate in UN 
Human Rights Council proceedings, such as the Universal Periodic Review, as 
well as in monitoring of states’ performance of their obligations under specific 
international human rights treaties.9 

2. Business and human rights: the NHRI role  
2.1 UN Paris Principles 
 
According to the UN Paris Principles, NHRIs must have a broad mandate to 
protect and promote human rights at national level.  As the current UN High 
Commissioner for Human Rights, Navi Pillay, affirmed in March 2010, this 
mandate includes business and human rights as a core element.10   

2.2 Protect, respect, remedy framework  
 
The UN Secretary-General’s Special Representative on Business and Human 
Rights, Prof. John Ruggie, has also recognized that NHRIs have a critical role to 
play in supporting operationalisation across the three pillars of the protect, 
respect, remedy framework.  While NHRIs can monitor and evaluate the 
adequacy of regulation and enforcement under the first pillar, for example, they 
can also engage in promotion and partnership with businesses and other 
stakeholders to encourage fulfillment of corporate responsibilities under the 
second pillar.  Many NHRIs are empowered by national law to undertake 
mediation and conciliation activities, and in some cases have quasi-judicial 
functions, so that NHRIs may also contribute to establishment of effective 
remedies under Pillar Three.   

2.3 Business and human rights: current NHRI actions  

2.3.1 Business and human rights: actions by individual NHRIs 
 
Pursuant to their UN Paris Principles mandates, most NHRIs are already 
engaged in business and human rights activities of some kind. These activities 
may, for example, include:  
 Convening round-table stakeholder discussions (e.g. Kenya, Korea, 

Scotland, Morocco) 
 Developing best practice guidance for businesses on human rights issues 

(e.g. Australia, GB) 

                                                
8 See http://www.ohchr.org/EN/Countries/NHRI/Pages/NHRIMain.aspx.   
9 See e.g. http://www2.ohchr.org/english/bodies/hrcouncil/nhri.htm.  
10 See http://www.asiapacificforum.net/services/international-regional/icc/icc-
meetings/downloads/icc-23-speeches-and-documents/ICC23_Navi_Pillay.pdf 
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 Investigating and conciliating communications and complaints from 
individuals and communities (e.g. Cameroon, India, Malaysia) 

 Developing benchmarks and tools to support implementation within 
companies (e.g. Denmark, Canada) 

 Legislative review and recommendations (e.g. Uganda, France) 
 Providing training on business-related issues (e.g. Malaysia). 
 

The issues addressed through these activities range widely, from migrant 
workers and trafficking, indigenous peoples’ rights, resettlement and land rights, 
child labour, discrimination and privacy, to ensuring respect for human rights in 
the determination of service standards in privatized utilities, and human rights 
impacts of environmental degradation and climate change.  

2.3.2 Business and human rights: current ICC actions 
 
An ICC Working Group on Business and Human Rights was established in 2009 
to coordinate NHRI actions and further develop NHRI capacities in the business 
and human rights area.  
 
In October 2010, over 80 NHRIs participated in the ICC’s 10th Biennial 
Conference, Business and Human Rights: The Role of NHRIs, held in Edinburgh, 
Scotland.  In the Conference’s concluding Declaration, NHRIs strongly reaffirmed 
the need to engage with stakeholders, including business and the UN Global 
Compact, to work towards full effectiveness of human rights in the corporate 
sphere, for example, through advice, education, promotion and awareness-
raising activities.11  It was also decided to hold thematic seminars on business 
and human rights during 2011 in each of the four ICC Regions. A Side Event on 
the OECD Guidelines Review was held to allow NHRIs from home and host 
states to share experiences and identify issues of importance for the Review.12 

2.3.3 OECD Guidelines for Multinational Enterprises: NHRI  experience 
and authority 
 
NHRIs have the experience, expertise and institutional authority to participate in 
the OECD Guidelines Review process of NHRIs. The ICC, as their representative 
body has a clear mandate for greater involvement in the Guidelines review.  
NHRIs exist in thirty-five of the forty-two adhering countries to the Guidelines and 
thus in the home countries of most MNEs addressed by Guidelines. NHRIs are 

                                                
11 http://www.nhri.net/2010/Edinburgh%20Declaration%20(English).pdf. Further information on 
the Conference is available at http://www.scottishhumanrights.com/international/biennial.  
12 “Revising the OECD Guidelines for Multinational Enterprises: What role for NHRIs?”Side Event 
organised by the ICC Working Group on Business and Human Rights, http://www.business-
humanrights.org/Documents/NHRIsConference2010#43733.  
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also present in a large number of MNE host countries. NHRIs’ mandate under 
the UN Paris Principles includes business and human rights as a core element, 
and their responsibilities include promotion and education regarding human 
rights and, in many cases, investigation, conciliation and/or mediation regarding 
situations or individual cases of human rights abuse. As central actors in human 
rights implementation at national level, NHRIs should be recognized as key 
stakeholders to the OECD Guidelines and the views of the ICC and NHRIs must 
be taken properly into account in the current Review.  
 

3. OECD Guidelines: Improving human rights protection 
 
The Terms of Reference (TOR) of the current Review state that this update 
should result in a text which provides greater guidance to MNEs on human rights 
than the present version of the Guidelines.13 The ICC strongly supports this 
objective.  The current version of the Guidelines contains only extremely weak 
provisions on human rights. Explicit reference to human rights within the 
operational provisions is restricted Chapter 2, General Policies, which indicates 
that, 

 
“2. [Enterprises should] Respect the human rights of those affected by 
their activities consistent with the host government’s international 
obligations and commitments”, 

  
while the relevant section of the Commentary adds very little to this.14 Nowhere in 
the remainder of the Guidelines or Commentary are human rights standards 
relevant to MNEs or methods for their effective implementation addressed.  

 
Whereas the Review is intended to ensure the Guidelines’ “…continued role as a 
leading international instrument for the promotion of responsible business 
conduct”,15 substantial strengthening of the Guidelines’ terms on human rights 
will be essential if this aim is to be achieved.   

                                                
13 OECD, OECD Guidelines for Multinational Enterprises, June 27 2000 and Commentaries, 
available at 
http://www.oecd.org/document/28/0,3343,en_2649_34889_2397532_1_1_1_1,00.html.  
14 ”[W]hile promoting and upholding human rights is primarily the responsibility of governments, 
where corporate conduct and human rights intersect enterprises to play a role, and thus MNEs 
are encouraged to respect human rights, not only in their dealings with employees, but also with 
respect to others affected by their activities, in a manner that is consistent with host governments’ 
international obligations and commitments. The Universal Declaration of Human Rights and other 
human rights obligations of the government concerned are of particular relevance in this regard,” 
ibid., p.12, para.4. 
15 Terms of Reference for an Update of the OECD Guidelines for Multinational Enterprises, 4 May 
2010, http://www.oecd.org/dataoecd/61/41/45124171.pdfTOR, p.2. 
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3.1 OECD Guidelines: Scope of application 

3.1.1 Supply and value chains  
 
The ICC urges the strengthening of terms of the Guidelines concerning the 
responsibility of MNEs within their supply and value chains.   
 
To date, NCPs have generally interpreted the Guidelines as applicable only 
where an investment or investment-like relationship exists between an MNE and 
supplier, albeit individual NCPs have found a contractual link sufficient.16 The 
ICC notes that this restriction is out of step with the approach taken by the UN 
Special Representative on Business and Human Rights in defining the scope of 
the corporate responsibility to respect human rights17 and best practices amongst 
MNEs. It also falls short of the expectations of many stakeholders, including local 
communities, workforce, investors and consumers.  

 
Accordingly, the revised text of Chapter II, General Policies, should make clear 
that the standards contained in the Guidelines are applicable throughout MNEs’ 
supply chains, without an investment nexus, and that MNEs must take all 
appropriate steps to ensure their observance by subsidiaries, suppliers, 
subcontractors and business partners, including joint-venture partners.  In 
addition, the revised Commentary should clearly define, whether under Chapter 
II, or in support of a dedicated new Chapter on due diligence (see below) 
measures that MNEs should take to implement this aspect of their responsibility 
for human rights.  

3.1.2 Subcontracted labour and precarious work 
 
The ICC notes that the use of subcontracting, outsourcing to home workers, and 
improper use of apprenticeships and traineeships to avoid employers’ 
responsibilities towards workers is a widespread problem. As the ILO Decent 
Work Agenda makes clear, the use on precarious work often undermines 
enjoyment of basic human rights for workers.   
 
Commentary supporting new terms on supply and value chains as described 
above should therefore clearly indicate to MNEs their enhanced responsibilities 
for individuals who are in reality in their employment, even if such individuals are 

                                                
16 See, e.g. Global Witness vs. Afrimex, 
http://oecdwatch.org/cases/Case_114/?searchterm=afrimex. 
17 UN Special Representative on Business and Human Rights, The Corporate Responsibility to 
Respect Human Rights in Supply Chain, 10th OECD Roundtable on Corporate Responsibility, 
Discussion Paper, 30 June 2010, available at 
http://www.oecd.org/document/36/0,3343,en_2649_34889_46078244_1_1_1_1,00.html .  
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engaged other than through a direct employment contract, with reference to the 
terms of Chapter IV Employment and Industrial Relations, and in line with the 
terms of the ILO Decent Work Agenda18 and ILO Declaration on Social Justice 
for a Fair Globalisation.19 Specific international protections exist in relation to 
child labour and the revised Guidelines should also explicitly affirm these. 

3.2 The scope of human rights responsibilities 
 
As observed by the UN Special Representative on Business and Human Rights, 
business activities can potentially impact on all human rights.20  Accordingly, the 
revised Guidelines must refer comprehensively to human rights, as these have 
been specified by the UN, ILO and regional organizations, as well as via 
humanitarian and international criminal law and national constitutions. 
 
There is no legal or other basis for restricting the definition of human rights by 
reference to a narrow subset of human rights instruments, such as the UDHR, 
ICCPR and ICESCR.  Such a restriction would also therefore be misleading to 
MNEs as to the scope of human rights risk and social expectations that in reality 
they are likely to face.   
 
Since 1945, the human rights expressed in the Universal Declaration on Human 
Rights have been further defined through core international human rights 
instruments including, but not limited to, the following: 

- International Convention on the Elimination of All Forms of Racial 
Discrimination 

- International Covenant on Civil and Political Rights 
- International Covenant on Economic, Cultural and Social Rights 
- Convention on the Elimination of All Forms of Discrimination Against 

Women 
- Convention against Torture and other Cruel, Inhuman and Degrading 

Punishment 
- Convention on the Rights of the Child 
- International Convention on the Protection of the Rights of All Migrant 

Workers and Members of Their Families 
- Convention on the Rights of Persons with Disabilities.21 

                                                
18 http://www.ilo.org/global/About_the_ILO/Mainpillars/WhatisDecentWork/lang--en/index.htm  
19 http://www.ilo.org/global/What_we_do/Publications/Officialdocuments/lang--en/docName--
WCMS_099766/index.htm . 
20 UN Special Representative on Business and Human Rights, 10th OECD Roundtable on 
Corporate Responsibility, Updating the Guidelines for Multinational Enterprises, Discussion 
Paper, June 30, 2010, available at 
http://www.oecd.org/document/36/0,3343,en_2649_34889_46078244_1_1_1_1,00.html  
21 For a list of international human rights within the UN system, see e.g. 
http://www2.ohchr.org/english/law/index.htm.  
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Human rights contained in such treaties are subject to ongoing interpretation by 
oversight bodies and, for example, via resolutions of the UN General Assembly22,  
UN Human Rights Council and treaty monitoring bodies.23  Non-treaty 
instruments, such as the UN Declaration on the Rights of Indigenous Peoples,24 
have been widely accepted by states and may already contain elements which 
are legally binding (e.g. as international customary law). 
 
Instruments concluded at regional level, such as the European Convention on 
Human Rights, American Convention on Human Rights and African Charter on 
Human and Peoples’ Rights, express human rights which are legally binding as 
well as normatively authoritative.  International Labour Organisation (ILO) 
standards comprise human rights protections including, but not limited to, the ILO 
“Core Conventions”.   
 
Furthermore, standards set by international human rights treaties represent a 
floor, and not a ceiling, in the definition of human rights. National constitutions in 
home and host countries of MNEs may thus go further in protecting human rights 
than do existing internationally-agreed standards, for example, as regards issues 
such as rights of indigenous peoples, common ownership of resources, privacy, 
and social welfare entitlements. 
 
On this basis, the revised OECD Guidelines must adopt a comprehensive 
definition of human rights that is both factually accurate and alerts MNEs to the 
reality that their responsibilities for human rights will be evaluated by 
stakeholders across the world with reference to human rights as detailed above, 
and not to an artificially restricted definition of human rights.  
 
The ICC additionally notes the existence of precedents within the current 
Guidelines for this approach.  In the current Guidelines, Chapter V already links 
MNEs’ environmental responsibilities to “…relevant international agreements, 
principles, objectives and standards…”, and the Preface includes instruments 
such as the Rio Declaration and Agenda 21 in its definition of the “international 
legal and policy framework in which business is conducted” (para.8). 

3.3 Supporting references to human rights throughout the Guidelines  
 
                                                
22 See e.g. UN General Assembly, The Human Right to Water and Sanitation, 27.07.10, UN Doc. 
A/64/L.63/Rev.1*,  http://www.unesco.org/water/wwap/news/archives/UNDecWaterHR_EN.pdf . 
23 See e.g. UN Human Rights Council, Human Rights and Access to Safe Drinking Water and 
Sanitation, 24.09.10, UN Doc. A/HRC/15/L.14, http://daccess-dds-
ny.un.org/doc/UNDOC/LTD/G10/163/09/PDF/G1016309.pdf?OpenElement .  
24 UN Declaration on the Rights of Indigenous Peoples, 
http://www.un.org/esa/socdev/unpfii/en/drip.html.  
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To ensure consistency and coherence within the updated Guidelines and to 
encourage appropriate interpretation by NCPs, MNEs and other stakeholders 
going forward, additional references to human rights will need to be introduced 
across the text in support of a new human rights chapter.  Firstly, such 
references are required where general statements of objectives are made, and in 
corresponding sections of the Commentaries.  To illustrate: 
 

- Preface, para.5:  “Multinational enterprises have the opportunity to 
implement best practice policies for sustainable development that seek to 
ensure coherence between social, economic and environmental objectives 
and human rights”.  

- Preface, para.10: “The common aim of the governments adhering to the 
Guidelines is to encourage the positive contributions that multinational 
enterprises can make to economic, environmental and social progress, 
and enjoyment of human rights and to minimize the difficulties to which 
their various operations may give rise.” 

- Ch. I, Concepts and Principles, para.7: “Governments have the right to 
prescribe the conditions under which multinational enterprises operate 
within their jurisdictions, subject to international law including human 
rights.”  

 
Secondly, appropriate references to human rights should be introduced into other 
substantive Chapters of the Guidelines. To illustrate: 

- Chap. III, Disclosure, para.4: social risk, including human rights risks, 
should be included as a category of material information 

- Chap. VII, Consumer Interests: Either in main text or Commentary, it 
should be indicated that goods and services provided to consumers must 
respect human rights.  

3.4 Indigenous people’s rights including free, prior and informed 
consent 

 
The UN Declaration on the Right of Indigenous Peoples describes a range of 
human rights to which indigenous peoples are entitled. These rights include civil 
and political, economic, social, cultural and heritage rights, rights against forcible 
relocation and indigenous peoples’ free, prior and informed consent (FPIC) as a 
precondition of decisions affecting them.  The Declaration was adopted by the 
UN General Assembly in 2007 by a large majority of its members.25   
 

                                                
25 All 4 countries that voted against the Declaration (Australia, Canada, New Zealand and US) 
have now either supported or indicated their intention to support it. 
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By contrast, for example, with the IFC Performance Standards,26 which contain 
dedicated chapters both on indigenous people’s rights, and resettlement, the 
OECD Guidelines fail to acknowledge indigenous people’s rights or to provide 
MNEs with relevant guidance. The revised text must address this gap. This could 
be done either by introducing a specific chapter on indigenous peoples’ rights or 
by clearly identifying the UN Declaration on the Rights of Indigenous Peoples 
and other relevant international standards within the human rights chapter, while 
also providing guidance on associated risks to rights of indigenous peoples within 
relevant sections of the Commentary. 

3.5 Due diligence 
 

In addition to defining human rights accurately, a new human chapter must 
present clear guidelines as to practical measures to be taken by MNEs to 
implement their responsibilities for human rights.  The ICC notes that Chapter V 
Environment of the current Guidelines already defines measures that MNEs 
should take to manage environmental risks and performance. It also notes that 
other frameworks, such as the IFC Performance Standards, describe in greater 
detail than do the current Guidelines required systems for social and 
environmental management.  
 
In this context, the revised Guidelines must identify implementing measures as 
regards human rights that are no less demanding than current Chapter V, with 
appropriate modifications to the human rights context. Further, the ICC notes the 
guidance of the UN Special Representative on Business and Human Rights on 
the elements of human rights due diligence for corporate actors, including: 

 Establishing a human rights policy 
 Undertaking human rights impact assessment as an ongoing process 
 Integrating human rights policies within company control, oversight and 

management systems 
 Monitoring and reporting on performance on human rights 
 Achieving transparency and accessibility for stakeholders via disclosure 
 Establishing company-level grievance mechanisms that meet the 

principles of legitimacy, accessibility, predictability, equitability, rights-
compatibility and transparency.27 

 
The revised Guidelines should at minimum be aligned also with these standards. 
 
The ICC can see the potential value of single new due diligence chapter 
addressing implementation measures that MNEs are required to undertake to 

                                                
26 http://www.ifc.org/ifcext/sustainability.nsf/Content/EnvSocStandards  
27 UN Doc A/HRC/14/27, 9 April 2010, paras 83-84. 
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meet their responsibilities across the various headings of the Guidelines, 
including under a new human rights chapter, subject to the human rights 
component of such guidance meeting the criteria described above.  

4. OECD Guidelines: Implementation procedures  
4.1 Strengthening NCPs and the specific instances procedure: general 

comments 
 
The ICC shares many of the concerns expressed by other stakeholders 
regarding the lack of effectiveness, to date, of the OECD Guidelines, as a result 
of inadequate resourcing and lack of coordination across and guidance in relation 
to the activities of NCPs, in particular with respect to handling of specific 
instances. Concerning Part II Implementation Procedures, the ICC thus supports:  
 

i) Establishment of obligatory peer review of NCPs, in line with general 
OECD practice 

 
ii) Strengthening Procedural Guidance for NCPs, including the alignment 

of the core principles for NCPs with the criteria for non-judicial 
grievance mechanisms advanced by the UN Special Representative 
on Business and Human Rights, as well as provision of more detailed 
guidance on how NCPs are to meet the core criteria  

 
iii) Stronger guidance on the need for greater disclosure, in order to meet 

the requirement of transparency  
 

iv) A stronger statement on the obligation of all OECD Guidelines 
Adhering Countries to provide adequate resourcing for their respective 
NCPs 

 
v) Establishing appeal from or review of NCP decisions on procedural 

grounds  
 

vi) Stronger provisions for consequences of conduct by MNEs that fails to 
meet the standards described by the OECD Guidelines in the 
determination of an NCP. 

4.2 Coherence between NCPs and NHRIs 

4.2.1 NHRIs in host countries  
 
As indicated at the outset, according to the UN Paris Principles, NHRIs are 
mandated to undertake a range of activities to promote and protect human rights 
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at national level.  Individual NHRIs may thus be obliged or empowered under 
national law to investigate, mediate, conciliate and/or adjudicate individual 
instances of human rights abuses, including in the business and human rights 
area. They may also provide support to victims in seeking redress for human 
rights abuses.28 
 
This situation clearly raises the possibility of parallel proceedings between NCPs 
and host state NHRIs, as well as other intersections between activities of host 
state-NHRIs and NCPs. Accordingly, the revised versions of the Implementation 
Procedures and Procedural Guidelines must alert NCPs to the existence of 
NHRIs in host states, their role and functions under the UN Paris Principles, and 
possible overlaps. NCPs should be encouraged to consider communicating with 
host-country NHRIs wherever appropriate, in the context of specific instances, as 
NHRIs may be able to offer information, guidance and/or assistance. NHRIs of 
host countries should also be acknowledged in guidance relating to legitimate 
enquiries made of home-state NCPs.29  
 
The above applies irrespective of whether the host state is an adhering country 
to the OECD Guidelines.  NHRIs form a network of institutions that NCPs may 
turn to as contact points for information and assistance in host countries, and are 
also possible partners for capacity building initiatives.30 

4.2.2  NHRIs in home countries  
 
As previously stated, of the forty-two adhering countries to the OECD Guidelines, 
thirty-five have an NHRI.31  Given NHRIs’ duty to promote human rights under 
the UN Paris Principles, including in the business and human rights area, NHRIs 
in MNE home states are also important stakeholders for the majority of NCPs. 
References identifying them as such should therefore be introduced into the 
Guidelines Implementation Procedures and Procedural Guidelines.32  
 
It should also be noted that NHRIs will increasingly include business and human 
rights issues in their contributions both to the UN Human Rights Council’s 

                                                
28 See e.g. OHCHR, Survey on National Human Rights Institutions, July 2009, available via 
http://www.nhri.net/2009/Questionnaire%20-%20Complete%20Report%20FINAL-edited.pdf, and 
Results from a survey of national human rights institutions regarding their practices with respect 
to business and human rights, May 2008 No.20, http://www.reports-
andmaterials.org/OHCHRNational-Human-Rights-Institutions-practices-Apr-2008.doc.    
29 Implementation Procedures Commentary, para.12. 
30 USCIB, Letter from Peter Robinson to Hon. Hillary Rodham Clinton, 15 April 2010.  
31 Twenty-eight of the OECD’s thirty-four member states have an NHRI, and six of the seven non-
OECD Member Adhering States have an NHRI. For full lists, see Annex I. 
32 For example, Procedural Guidance, I: National Contact Points, A.2 (p.46), C. 2.(a) (p47), 
Commentary, para.8, Visibility and Accessibility, para.11 
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Universal Periodic Review and UN treaty monitoring body processes. For OECD 
countries, this will be likely to including information regarding the performance of 
NCPs and the conduct of MNEs domiciled in the country in question. This 
provides an additional reason to enhance the mutual awareness of NCPs, their 
respective government sponsors and NHRIs.  

5. Conclusion: Stronger inclusion of NHRIs in Guidelines processes 
5.1 Stronger inclusion in Review process 
 
Given NHRIs’ responsibility for promotion and protection of human rights at 
national level, including business and human rights issues, and the existence of 
NHRIs in most OECD Guidelines adhering countries, the ICC has a clear locus to 
participate in the Guidelines review that is at least equal to that of other Advisory 
Group members. The ICC should, therefore, be included in the Advisory Group 
for the remainder of the review process. Alternatively, and given the apparent 
failure formally to include human rights experts in the process so far, the ICC 
should be included as human rights experts, as provided for by the Terms of 
Reference for the Review.  

5.2 Memorandum of Understanding 
 
Given the possibility of parallel proceedings of NHRIs and NCPs and overlaps in 
their mandates, the OECD should explore with the ICC scope for conclusion of a 
formal Memorandum of Understanding between the two organizations, in line 
with the OECD’s recent conclusion of agreements with other stakeholders in the 
Guidelines.  

5.3 Advancing corporate social responsibility – and respect for human 
rights 

 
The revision of the OECD Guidelines provides an opportunity to ensure that the 
OECD Guidelines, after 35 years of operation, do finally fulfill their promise of 
contributing to improved business conduct in a dramatically changing global 
business environment. NHRIs are uniquely positioned, given their daily 
application of human rights standards, to help the corporate sector, governments, 
local populations, civil society and other stakeholders towards the achievement 
of this aim.  The ICC therefore urges the OECD to afford due consideration to the 
recommendations made in this submission, and to take the necessary steps now 
to involve NHRIs, and the ICC as their representative body, fully and effectively 
in the Review. 
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ANNEX I 
 
NHRIs in OECD member states and countries adhering to the OECD Guidelines 
for Multinational Enterprises 
 

 OECD member 
state / Guidelines 
Adhering state 

NHRI Name of NHRI and its status 

1.  Australia Y Australia Human Rights and Equal 
Opportunity Commission A  

2.  Austria Y The Austrian Ombudsman Board B 
3.  Belgium Y Belgium Centre for equal opportunities 

and opposition to racism B  
4.  Canada Y Canadian Human Rights Commission 

A  
5.  Chile N - 
6.  Czech Republic Y Czech Republic  Ombudsman   
7.  Denmark Y The Danish Institute for Human Rights 

A 
8.  Estonia N - 
9.  Finland Y Parliamentary Ombudsman of Finland    
10.  France Y National Consultative Commission of 

Human Rights A  
11.  Germany Y The German Institute for Human Rights 

A  
 

12.  Greece Y Greek National Commission for Human 
Rights A  

13.  Hungary Y Hungary Parliamentary Commissioner 
on the Rights of National and Ethnic 
Minorities   

14.  Iceland N - 
15.  Ireland Y Irish Human Rights Commission A  
16.  Italy N Italy Commissione per i Diritti Umani - 

Présidence du Conseil des Ministres   
17.  Israel N - 
18.  Japan N - 
19.  Korea Y Republic of Korea National Human 

Rights Commission A  
20.  Luxembourg Y Luxembourg Consultative Commission 

of Human Rights A  
21.  Mexico Y Mexico National Human Rights 

Commission A  
22.  Netherlands Y Netherlands Equal Treatment 

Commission B  
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 OECD member 
state / Guidelines 
Adhering state 

NHRI Name of NHRI and its status 

23.  New Zealand Y New Zealand Human Rights 
Commission A  

24.  Norway Y Norwegian Centre for Human Rights A 
25.  Poland Y Poland Commissioner for Civil Rights 

Protection A 
26.  Portugal Y Portugal Ombudsman Office A 
27.  Slovak Republic Y Slovak National Centre for Human 

Rights  B 
28.  Slovenia Y Slovenia Human Rights Ombudsman B  
29.  Spain Y Spain The Office of the Ombudsman A 
30.  Sweden Y Sweden (BO) Children’s Ombudsman 

A  
Sweden (DO) The Swedish 
Ombudsman against Ethnic 
Discrimination (DO) A  
Sweden (HO) The Swedish Disability 
Ombudsman A  
Sweden (JämO) Ombudsman for Equal 
Rights A  

31.  Switzerland Y Switzerland Federal Commission 
against Racism (FCR) B 

32.  Turkey N - 
33.  United Kingdom Y United Kingdom Equality and Human 

Rights Commission A 
34.  United States N - 
 Non OECD 

members NHRI Name of NHRI and its status 

35.  Argentina Y Defensoría del Pueblo de la Nación 
Argentina (Ombudsman) A  

36.  Brazil N - 
37.  Egypt Y Egypt National Council for Human 

Rights A  
38.  Latvia Y Latvia Latvian National Human Rights 

Office   
39.  Lithuania Y Lithuania The Seimas Ombudsmen   
40.  Morocco  Y Morocco Human Rights Advisory 

Council  A  
41.  Peru Y Peru Defensoria del Pueblo de Perú A  
42.  Romania Y Romania Advocate of the People    
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ANNEX II 
 
Countries where MNE operations have been complained of under the OECD 
Guidelines  
 

 Countries  NHRI Name of NHRI and its status 
1.  Algeria Y National Human Rights Commission of 

Algeria 
2.  Argentina Y Defensoría del Pueblo de la Nación 

Argentina (Ombudsman) 
3.  Australia Y Australia Human Rights and Equal 

Opportunity Commission 
4.  Austria Y The Austrian Ombudsman Board B 
5.  Bangladesh N - 
6.  Belgium Y Belgium Centre for equal opportunities 

and opposition to racism B  
7.  Brazil N - 
8.  Burma N - 
9.  Canada Y Canadian Human Rights Commission 

A  
10.  Chile N - 
11.  China N - 
12.  Colombia Y Defensor del Pueblo 
13.  Czech Republic Y Czech Republic  Ombudsman   
14.  Democratic 

Republic of Congo  
Y National Human Rights Commission 

15.  El Salvador Y Procuraduría de Defensa de los 
Derechos Humanos 

16.  France Y National Consultative Commission of 
Human Rights A  

17.  Germany Y The German Institute for Human Rights 
A  
 

18.  Great Britain  Y Equality and Human Rights 
Commission 

19.  Greece Y Greek National Commission for Human 
Rights A  

20.  Guatemala Y Procurador de los Derechos Humanos 
21.  India Y National Human Rights Commission 
22.  Indonesia Y National Commission for Human Rights 
23.  Ireland Y Irish Human Rights Commission A  
24.  Israel N - 
25.  Japan N - 
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26.  Liberia N - 
27.  Malawi Y Malawi Human Rights Commission 
28.  Malaysia Y Human Rights Commission of Malaysia 

(SUHAKAM) 
29.  Mexico Y Mexico National Human Rights 

Commission A 
30.  Montenegro Y Office of the Ombudsman of the 

Republic of Montenegro 
31.  Mozambique N - 
32.  Nepal Y National Human Rights Commission of 

Nepal 
33.  Netherlands Y Netherlands Equal Treatment 

Commission B  
34.  New Zealand Y New Zealand Human Rights 

Commission  
35.  Pakistan N - 
36.  Panama Y Defensoria del Pueblo de la Republica 

de Panama 
37.  Papua New 

Guinea 
N - 

38.  Paraguay Y Defensoria del Pueblo de la República 
del Paraguay 

39.  Peru Y Peru Defensoria del Pueblo de Perú  
40.  Philippines Y Commission on Human Rights 
41.  Poland Y Commissioner for Civil Rights 

Protection 
42.  Romania Y Romanian Institute for human 
43.  Russia Y Commissioner on Human Rights in the 

Russian Federation 
44.  South Korea Y National Human Rights Commission 
45.  Sri Lanka Y The Human Rights Commission of Sri 

Lanka 
46.  Switzerland Y Switzerland Federal Commission 

against Racism (FCR) B 
47.  Thailand Y The National Human Rights 

Commission of Thailand 
48.  Turkey N - 
49.  Uganda y Uganda Human Rights Commission 
50.  United States N - 

 
 
 
 


