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Optional Protocol to the International Covenant 
on Economic, Social and Cultural Rights 
 
UN General Assembly Resolution of 10 December 2008 (A/Res/63/117)  
 



The General Assembly adopted resolution A/RES/63/117, on 10 December 2008 
 
 

  Optional Protocol to the International Covenant on Economic, 
Social and Cultural Rights 
 
 

 The General Assembly, 

 Taking note of the adoption by the Human Rights Council, by its resolution 8/2 
of 18 June 2008, of the Optional Protocol to the International Covenant on 
Economic, Social and Cultural Rights, 

 1. Adopts the Optional Protocol to the International Covenant on Economic, 
Social and Cultural Rights, the text of which is annexed to the present resolution;  

 2. Recommends that the Optional Protocol be opened for signature at a 
signing ceremony to be held in 2009, and requests the Secretary-General and the 
United Nations High Commissioner for Human Rights to provide the necessary 
assistance.  
 
 

  Annex 
Optional Protocol to the International Covenant on Economic, 
Social and Cultural Rights 
 
 

  Preamble 
 

 The States Parties to the present Protocol, 

 Considering that, in accordance with the principles proclaimed in the Charter 
of the United Nations, recognition of the inherent dignity and of the equal and 
inalienable rights of all members of the human family is the foundation of freedom, 
justice and peace in the world, 

 Noting that the Universal Declaration of Human Rights 1  proclaims that all 
human beings are born free and equal in dignity and rights and that everyone is 
entitled to all the rights and freedoms set forth therein, without distinction of any 
kind, such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status, 

 Recalling that the Universal Declaration of Human Rights and the 
International Covenants on Human Rights2 recognize that the ideal of free human 
beings enjoying freedom from fear and want can only be achieved if conditions are 
created whereby everyone may enjoy civil, cultural, economic, political and social 
rights, 

 Reaffirming the universality, indivisibility, interdependence and 
interrelatedness of all human rights and fundamental freedoms, 

 Recalling that each State Party to the International Covenant on Economic, 
Social and Cultural Rights (hereinafter referred to as the Covenant) undertakes to 
take steps, individually and through international assistance and cooperation, 

                                                                                                  
 1  Resolution 217 A (III). 
 2  Resolution 2200 A (XXI), annex. 



especially economic and technical, to the maximum of its available resources, with a 
view to achieving progressively the full realization of the rights recognized in the 
Covenant by all appropriate means, including particularly the adoption of legislative 
measures, 

 Considering that, in order further to achieve the purposes of the Covenant and 
the implementation of its provisions, it would be appropriate to enable the 
Committee on Economic, Social and Cultural Rights (hereinafter referred to as the 
Committee) to carry out the functions provided for in the present Protocol, 

 Have agreed as follows: 
 

  Article 1 
Competence of the Committee to receive and consider communications 
 

1. A State Party to the Covenant that becomes a Party to the present Protocol 
recognizes the competence of the Committee to receive and consider 
communications as provided for by the provisions of the present Protocol. 

2. No communication shall be received by the Committee if it concerns a State 
Party to the Covenant which is not a Party to the present Protocol. 
 

  Article 2 
Communications 
 

 Communications may be submitted by or on behalf of individuals or groups of 
individuals, under the jurisdiction of a State Party, claiming to be victims of a 
violation of any of the economic, social and cultural rights set forth in the Covenant 
by that State Party. Where a communication is submitted on behalf of individuals or 
groups of individuals, this shall be with their consent unless the author can justify 
acting on their behalf without such consent.  
 

  Article 3 
Admissibility 
 

1. The Committee shall not consider a communication unless it has ascertained 
that all available domestic remedies have been exhausted. This shall not be the rule 
where the application of such remedies is unreasonably prolonged. 

2. The Committee shall declare a communication inadmissible when: 

 (a) It is not submitted within one year after the exhaustion of domestic 
remedies, except in cases where the author can demonstrate that it had not been 
possible to submit the communication within that time limit; 

 (b) The facts that are the subject of the communication occurred prior to the 
entry into force of the present Protocol for the State Party concerned unless those 
facts continued after that date; 

 (c) The same matter has already been examined by the Committee or has 
been or is being examined under another procedure of international investigation or 
settlement; 

 (d) It is incompatible with the provisions of the Covenant; 



 (e) It is manifestly ill-founded, not sufficiently substantiated or exclusively 
based on reports disseminated by mass media; 

 (f) It is an abuse of the right to submit a communication; or when 

 (g) It is anonymous or not in writing. 
 

  Article 4 
Communications not revealing a clear disadvantage 
 

 The Committee may, if necessary, decline to consider a communication where 
it does not reveal that the author has suffered a clear disadvantage, unless the 
Committee considers that the communication raises a serious issue of general 
importance. 
 

  Article 5 
Interim measures 
 

1. At any time after the receipt of a communication and before a determination 
on the merits has been reached, the Committee may transmit to the State Party 
concerned for its urgent consideration a request that the State Party take such 
interim measures as may be necessary in exceptional circumstances to avoid 
possible irreparable damage to the victim or victims of the alleged violations. 

2. Where the Committee exercises its discretion under paragraph 1 of the present 
article, this does not imply a determination on admissibility or on the merits of the 
communication. 
 

  Article 6 
Transmission of the communication 
 

1. Unless the Committee considers a communication inadmissible without 
reference to the State Party concerned, the Committee shall bring any 
communication submitted to it under the present Protocol confidentially to the 
attention of the State Party concerned. 

2. Within six months, the receiving State Party shall submit to the Committee 
written explanations or statements clarifying the matter and the remedy, if any, that 
may have been provided by that State Party. 
 

  Article 7 
Friendly settlement 
 

1. The Committee shall make available its good offices to the parties concerned 
with a view to reaching a friendly settlement of the matter on the basis of the respect 
for the obligations set forth in the Covenant. 

2. An agreement on a friendly settlement closes consideration of the 
communication under the present Protocol. 
 



  Article 8 
Examination of communications 
 

1. The Committee shall examine communications received under article 2 of the 
present Protocol in the light of all documentation submitted to it, provided that this 
documentation is transmitted to the parties concerned. 

2. The Committee shall hold closed meetings when examining communications 
under the present Protocol. 

3. When examining a communication under the present Protocol, the Committee 
may consult, as appropriate, relevant documentation emanating from other United 
Nations bodies, specialized agencies, funds, programmes and mechanisms, and 
other international organizations, including from regional human rights systems, and 
any observations or comments by the State Party concerned. 

4. When examining communications under the present Protocol, the Committee 
shall consider the reasonableness of the steps taken by the State Party in accordance 
with part II of the Covenant. In doing so, the Committee shall bear in mind that the 
State Party may adopt a range of possible policy measures for the implementation of 
the rights set forth in the Covenant. 
 

  Article 9 
Follow-up to the views of the Committee 
 

1. After examining a communication, the Committee shall transmit its views on 
the communication, together with its recommendations, if any, to the parties 
concerned. 

2. The State Party shall give due consideration to the views of the Committee, 
together with its recommendations, if any, and shall submit to the Committee, within 
six months, a written response, including information on any action taken in the 
light of the views and recommendations of the Committee. 

3. The Committee may invite the State Party to submit further information about 
any measures the State Party has taken in response to its views or recommendations, 
if any, including as deemed appropriate by the Committee, in the State Party’s 
subsequent reports under articles 16 and 17 of the Covenant. 
 

  Article 10 
Inter-State communications 
 

1. A State Party to the present Protocol may at any time declare under the present 
article that it recognizes the competence of the Committee to receive and consider 
communications to the effect that a State Party claims that another State Party is not 
fulfilling its obligations under the Covenant. Communications under the present 
article may be received and considered only if submitted by a State Party that has 
made a declaration recognizing in regard to itself the competence of the Committee. 
No communication shall be received by the Committee if it concerns a State Party 
which has not made such a declaration. Communications received under the present 
article shall be dealt with in accordance with the following procedure: 

 (a) If a State Party to the present Protocol considers that another State Party 
is not fulfilling its obligations under the Covenant, it may, by written 
communication, bring the matter to the attention of that State Party. The State Party 



may also inform the Committee of the matter. Within three months after the receipt 
of the communication the receiving State shall afford the State that sent the 
communication an explanation, or any other statement in writing clarifying the 
matter, which should include, to the extent possible and pertinent, reference to 
domestic procedures and remedies taken, pending or available in the matter; 

 (b) If the matter is not settled to the satisfaction of both States Parties 
concerned within six months after the receipt by the receiving State of the initial 
communication, either State shall have the right to refer the matter to the 
Committee, by notice given to the Committee and to the other State; 

 (c) The Committee shall deal with a matter referred to it only after it has 
ascertained that all available domestic remedies have been invoked and exhausted in 
the matter. This shall not be the rule where the application of the remedies is 
unreasonably prolonged; 

 (d) Subject to the provisions of subparagraph (c) of the present paragraph the 
Committee shall make available its good offices to the States Parties concerned with 
a view to a friendly solution of the matter on the basis of the respect for the 
obligations set forth in the Covenant; 

 (e) The Committee shall hold closed meetings when examining 
communications under the present article; 

 (f) In any matter referred to it in accordance with subparagraph (b) of the 
present paragraph, the Committee may call upon the States Parties concerned, 
referred to in subparagraph (b), to supply any relevant information; 

 (g) The States Parties concerned, referred to in subparagraph (b) of the 
present paragraph, shall have the right to be represented when the matter is being 
considered by the Committee and to make submissions orally and/or in writing;  

 (h) The Committee shall, with all due expediency after the date of receipt of 
notice under subparagraph (b) of the present paragraph, submit a report, as follows: 

 (i) If a solution within the terms of subparagraph (d) of the present 
paragraph is reached, the Committee shall confine its report to a brief 
statement of the facts and of the solution reached; 

 (ii) If a solution within the terms of subparagraph (d) is not reached, the 
Committee shall, in its report, set forth the relevant facts concerning the issue 
between the States Parties concerned. The written submissions and record of 
the oral submissions made by the States Parties concerned shall be attached to 
the report. The Committee may also communicate only to the States Parties 
concerned any views that it may consider relevant to the issue between them. 

In every matter, the report shall be communicated to the States Parties concerned. 

2. A declaration under paragraph 1 of the present article shall be deposited by the 
States Parties with the Secretary-General of the United Nations, who shall transmit 
copies thereof to the other States Parties. A declaration may be withdrawn at any 
time by notification to the Secretary-General. Such a withdrawal shall not prejudice 
the consideration of any matter that is the subject of a communication already 
transmitted under the present article; no further communication by any State Party 
shall be received under the present article after the notification of withdrawal of the 



declaration has been received by the Secretary-General, unless the State Party 
concerned has made a new declaration. 
 

  Article 11 
Inquiry procedure 
 

1. A State Party to the present Protocol may at any time declare that it recognizes 
the competence of the Committee provided for under the present article. 

2. If the Committee receives reliable information indicating grave or systematic 
violations by a State Party of any of the economic, social and cultural rights set 
forth in the Covenant, the Committee shall invite that State Party to cooperate in the 
examination of the information and to this end to submit observations with regard to 
the information concerned. 

3. Taking into account any observations that may have been submitted by the 
State Party concerned as well as any other reliable information available to it, the 
Committee may designate one or more of its members to conduct an inquiry and to 
report urgently to the Committee. Where warranted and with the consent of the State 
Party, the inquiry may include a visit to its territory. 

4. Such an inquiry shall be conducted confidentially and the cooperation of the 
State Party shall be sought at all stages of the proceedings. 

5. After examining the findings of such an inquiry, the Committee shall transmit 
these findings to the State Party concerned together with any comments and 
recommendations. 

6. The State Party concerned shall, within six months of receiving the findings, 
comments and recommendations transmitted by the Committee, submit its 
observations to the Committee. 

7. After such proceedings have been completed with regard to an inquiry made in 
accordance with paragraph 2 of the present article, the Committee may, after 
consultations with the State Party concerned, decide to include a summary account 
of the results of the proceedings in its annual report provided for in article 15 of the 
present Protocol. 

8. Any State Party having made a declaration in accordance with paragraph 1 of 
the present article may, at any time, withdraw this declaration by notification to the 
Secretary-General. 
 

  Article 12 
Follow-up to the inquiry procedure 
 

1. The Committee may invite the State Party concerned to include in its report 
under articles 16 and 17 of the Covenant details of any measures taken in response 
to an inquiry conducted under article 11 of the present Protocol. 

2. The Committee may, if necessary, after the end of the period of six months 
referred to in article 11, paragraph 6, invite the State Party concerned to inform it of 
the measures taken in response to such an inquiry. 
 



  Article 13 
Protection measures 
 

 A State Party shall take all appropriate measures to ensure that individuals 
under its jurisdiction are not subjected to any form of ill-treatment or intimidation as 
a consequence of communicating with the Committee pursuant to the present 
Protocol. 
 

  Article 14 
International assistance and cooperation 
 

1. The Committee shall transmit, as it may consider appropriate, and with the 
consent of the State Party concerned, to United Nations specialized agencies, funds 
and programmes and other competent bodies, its views or recommendations 
concerning communications and inquiries that indicate a need for technical advice 
or assistance, along with the State Party’s observations and suggestions, if any, on 
these views or recommendations. 

2. The Committee may also bring to the attention of such bodies, with the 
consent of the State Party concerned, any matter arising out of communications 
considered under the present Protocol which may assist them in deciding, each 
within its field of competence, on the advisability of international measures likely to 
contribute to assisting States Parties in achieving progress in implementation of the 
rights recognized in the Covenant. 

3. A trust fund shall be established in accordance with the relevant procedures of 
the General Assembly, to be administered in accordance with the financial 
regulations and rules of the United Nations, with a view to providing expert and 
technical assistance to States Parties, with the consent of the State Party concerned, 
for the enhanced implementation of the rights contained in the Covenant, thus 
contributing to building national capacities in the area of economic, social and 
cultural rights in the context of the present Protocol. 

4. The provisions of the present article are without prejudice to the obligations of 
each State Party to fulfil its obligations under the Covenant. 
 

  Article 15 
Annual report 
 

 The Committee shall include in its annual report a summary of its activities 
under the present Protocol. 
 

  Article 16 
Dissemination and information 
 

 Each State Party undertakes to make widely known and to disseminate the 
Covenant and the present Protocol and to facilitate access to information about the 
views and recommendations of the Committee, in particular, on matters involving 
that State Party, and to do so in accessible formats for persons with disabilities. 
 



  Article 17 
Signature, ratification and accession 
 

1. The present Protocol is open for signature by any State that has signed, ratified 
or acceded to the Covenant. 

2. The present Protocol is subject to ratification by any State that has ratified or 
acceded to the Covenant. Instruments of ratification shall be deposited with the 
Secretary-General of the United Nations. 

3. The present Protocol shall be open to accession by any State that has ratified 
or acceded to the Covenant. 

4. Accession shall be effected by the deposit of an instrument of accession with 
the Secretary-General of the United Nations. 
 

  Article 18 
Entry into force 
 

1. The present Protocol shall enter into force three months after the date of the 
deposit with the Secretary-General of the United Nations of the tenth instrument of 
ratification or accession. 

2. For each State ratifying or acceding to the present Protocol, after the deposit of 
the tenth instrument of ratification or accession, the Protocol shall enter into force 
three months after the date of the deposit of its instrument of ratification or 
accession. 
 

  Article 19 
Amendments 
 

1. Any State Party may propose an amendment to the present Protocol and submit 
it to the Secretary-General of the United Nations. The Secretary-General shall 
communicate any proposed amendments to States Parties, with a request to be 
notified whether they favour a meeting of States Parties for the purpose of 
considering and deciding upon the proposals. In the event that, within four months 
from the date of such communication, at least one third of the States Parties favour 
such a meeting, the Secretary-General shall convene the meeting under the auspices 
of the United Nations. Any amendment adopted by a majority of two thirds of the 
States Parties present and voting shall be submitted by the Secretary-General to the 
General Assembly for approval and thereafter to all States Parties for acceptance. 

2. An amendment adopted and approved in accordance with paragraph 1 of the 
present article shall enter into force on the thirtieth day after the number of 
instruments of acceptance deposited reaches two thirds of the number of States 
Parties at the date of adoption of the amendment. Thereafter, the amendment shall 
enter into force for any State Party on the thirtieth day following the deposit of its 
own instrument of acceptance. An amendment shall be binding only on those States 
Parties which have accepted it.  
 

  Article 20 
Denunciation 
 

1. Any State Party may denounce the present Protocol at any time by written 
notification addressed to the Secretary-General of the United Nations. Denunciation 



shall take effect six months after the date of receipt of the notification by the 
Secretary-General. 

2. Denunciation shall be without prejudice to the continued application of the 
provisions of the present Protocol to any communication submitted under articles 2 
and 10 or to any procedure initiated under article 11 before the effective date of 
denunciation. 
 

  Article 21 
Notification by the Secretary-General 
 

 The Secretary-General of the United Nations shall notify all States referred to 
in article 26, paragraph 1, of the Covenant of the following particulars: 

 (a) Signatures, ratifications and accessions under the present Protocol; 

 (b) The date of entry into force of the present Protocol and of any 
amendment under article 19; 

 (c) Any denunciation under article 20. 
 

  Article 22 
Official languages 
 

1. The present Protocol, of which the Arabic, Chinese, English, French, Russian 
and Spanish texts are equally authentic, shall be deposited in the archives of the 
United Nations. 

2. The Secretary-General of the United Nations shall transmit certified copies of 
the present Protocol to all States referred to in article 26 of the Covenant. 
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Shell to Pay $15.5 Million to Settle Nigerian Case  

By JAD MOUAWAD
 

1 Royal Dutch Shell, the big oil company, agreed to pay $15.5 million to settle a case accusing it 
of taking part in human rights abuses in the Niger Delta in the early 1990s, a striking sum 
given that the company has denied any wrongdoing. 

2 The settlement, announced late Monday, came days before the start of a trial in New York that 
was expected to reveal extensive details of Shell’s activities in the Niger Delta. 

3 The announcement caps a protracted legal battle that began shortly after the death of the Ni-
gerian activist Ken Saro-Wiwa in 1995. Mr. Saro-Wiwa, Shell’s most prominent critic at the 
time in Nigeria, was hanged by that country’s military regime after protesting the company’s 
environmental practices in the oil-rich delta, especially in his native Ogoni region.  

4 Shell continued Monday to deny any role in the death. It called the settlement a “humanitarian 
gesture” meant to compensate the plaintiffs, including Mr. Saro-Wiwa’s family, for their loss 
and to cover a portion of their legal fees and costs. Some of the money will go into an educa-
tional and social trust fund intended to benefit the Ogoni people.  

5 In a statement, the company said the agreement “will provide funding for the trust and a com-
passionate payment to the plaintiffs and the estates they represent in recognition of the tragic 
turn of events in Ogoni land, even though Shell had no part in the violence that took place.” 

6 “Shell has always maintained the allegations were false,” Malcolm Brinded, the company’s ex-
ecutive director for exploration and production, said in the statement. 

7 Shell said that the trust being set up is in addition to the contribution to community develop-
ment made by Shell-run companies in the Niger Delta. According to Shell, these payments to-
taled more than $240 million in 2008. 

8 Ten plaintiffs, including the son of Mr. Saro-Wiwa and his brother, accused Shell of seeking the 
aid of the former Nigerian regime to silence the critic, as well as paying soldiers who had car-
ried out human rights abuses in the impoverished region where it operated. 

9 Mr. Saro-Wiwa, who founded the Movement for the Survival of the Ogoni Peoples in 1990, was 
one of Shell’s most forceful critics because of the damage done to the delta communities, in-
cluding gas flaring and the destruction of mangroves to make way for pipelines.  

10 The Niger Delta continues to be marred by violence and ethnic strife. Much of Shell’s produc-
tion in the delta is still the target of militants seeking a larger share of the country’s oil wealth. 

11 The prominent case involving Shell was the latest to challenge the behavior of some of the 
world’s biggest oil companies in developing countries. Companies are increasingly being called 
to account for their environmental record as well as any collusion with repressive governments. 

12 The suit was brought under the Alien Tort Claims Act, an arcane United States law that has 
been increasingly used for lawsuits asserting human rights violations occurring overseas. The 
Supreme Court ruled 6 to 3 in 2004 that foreigners could bring cases before American courts in 
some limited circumstances, like crimes against humanity or torture, and the courts have de-
cided that a wide variety of defendants, including multinational corporations, can be called to 
account. Royal Dutch Shell is headquartered in the Netherlands.  

13 So far, no corporation has been found guilty under the alien tort law. Last year, a jury cleared 
Chevron of wrongdoing after it was accused of complicity in the shooting of Nigerian villagers 

http://topics.nytimes.com/top/reference/timestopics/people/m/jad_mouawad/index.html?inline=nyt-per
http://topics.nytimes.com/top/news/business/companies/shell_royal_dutch_plc/index.html?inline=nyt-org
http://topics.nytimes.com/top/news/international/countriesandterritories/nigeria/index.html?inline=nyt-geo
http://topics.nytimes.com/top/reference/timestopics/organizations/s/supreme_court/index.html?inline=nyt-org
http://topics.nytimes.com/top/news/business/companies/chevron_corporation/index.html?inline=nyt-org


who occupied an offshore oil barge in 1998 to protest its environmental record and hiring prac-
tices.  

14 In 2004, Unocal, a California oil company that was accused of using slave labor in the con-
struction of a pipeline in Burma during the 1990s, agreed to compensate villagers there. The 
terms of that settlement were not made public.  

15 For the Nigerian plaintiffs and their lawyers, Shell’s settlement, including publication of the sum 
involved, is a significant victory. Companies commonly demand that details of such settlements 
be kept secret, for fear of setting precedents. 

16 “It has been a really long struggle,” said Jennie Greene, a lawyer with the Center for Constitu-
tional Rights, which brought the case on behalf of the plaintiffs. “But this shows that corpora-
tions cannot act without accountability.” 

17 Ken Saro-Wiwa Jr., the son of the slain rights advocate, was also satisfied with the outcome.  

18 “We hope this sends a signal,” he said in a telephone interview from London. “It’s a relief also 
that we’ve been able to draw a line over the past. And from a legal perspective, this historic 
case means that corporations will have to be much more careful.” 
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ORGANIZATIONAL IRRATIONALITY AND CORPORATE 
HUMAN RIGHTS VIOLATIONS 

The problem of how to bring transnational corporations within the 
reach of international law has grown increasingly urgent for human 
rights scholars and activists.  Today, individual corporations can wield 
as much power and influence as entire nations.1  Unfortunately, that 
influence is not necessarily wielded for good, as corporations have been 
implicated in a broad range of human rights abuses.  Companies that 
engage in the extraction of natural resources, such as the Shell Group 
and Unocal, have been accused of supporting abuses such as torture, 
rape, and forced labor, and pollution resulting from their activities has 
threatened the health and livelihood of local communities.2  Labor 
practices of transnational corporations have also been a central human 
rights concern, with evidence of unsafe working conditions and physi-
cal abuses emerging from major clothing and toy companies.3 

Because international law has traditionally been limited to state ac-
tors, the literature on business and human rights largely focuses on 
whether transnational corporations can be held responsible under in-
ternational law.4  Less attention is paid to the question of what leads 
corporations to violate human rights in the first place.  When they do 
address that question, most writers assume that violations occur be-
cause corporations make rational decisions to pursue profits without 
regard to potential victims.5 

This Note aims to provide a more nuanced account of the reason 
for corporate human rights violations, drawing from social science re-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 Cf. HENRY J. STEINER ET AL., INTERNATIONAL HUMAN RIGHTS IN CONTEXT 1388 
(3d ed. 2008) (“[Wal-Mart’s] 2003 sales of $256 billion made it larger than the economies of all but 
the world’s 30 richest nations.”). 
 2 Radu Mares, Introduction to BUSINESS AND HUMAN RIGHTS xv, xv (Radu Mares ed., 
2004). 
 3 Id. at xvi. 
 4 See, e.g., Surya Deva, Human Rights Violations by Multinational Corporations and Interna-
tional Law: Where from Here?, 19 CONN. J. INT’L L. 1 (2003); Steven R. Ratner, Corporations 
and Human Rights: A Theory of Legal Responsibility, 111 YALE L.J. 443 (2001).  Under the Uni-
versal Declaration of Human Rights, corporations can be held accountable for direct violations of 
human rights that take place “within their area of control and sphere of influence.”  Irene Kahn, 
Sec’y Gen., Amnesty Int’l, Understanding Corporate Complicity: Extending the Notion Beyond 
Existing Laws, Speech at the Business Human Rights Seminar (Dec. 8, 2005), in STEINER ET 

AL., supra note 1, at 1389, 1390; see also Universal Declaration of Human Rights, G.A. Res. 217A, 
at 71–72, U.N. GAOR, 3d Sess., 1st plen. mtg., U.N. Doc. A/810 (Dec. 10, 1948).  The difficulty 
arises in attempts to hold corporations accountable when their complicity is more indirect. 
 5 See, e.g., Beth Stephens, Corporate Liability: Enforcing Human Rights Through Domestic 
Litigation, 24 HASTINGS INT’L & COMP. L. REV. 401, 401 (2001) (“There is tremendous profit to 
be made from abusive behavior, and in the absence of effective regulation, corporations often seek 
to maximize profit at the expense of basic rights.”). 
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search on organizational irrationality.  It may well be possible to ex-
plain many human rights violations as rational profit-maximizing be-
havior: if detection is unlikely and enforcement is weak, then a com-
pany may perceive a violation to be in its self-interest.  However, the 
literature on organizational irrationality suggests that violations that 
are against a company’s self-interest may also take place.  If corpora-
tions do not always act rationally, then current efforts to change the 
self-interest calculation by increasing sanctions or inculcating norms 
will not suffice to achieve full compliance.  Thus, a comprehensive 
human rights agenda should include assistance to corporations in 
overcoming irrational tendencies. 

Part I of this Note provides an introduction to and an initial cri-
tique of the rational choice model as applied to business and human 
rights.  Part II explores how concepts from the study of organizational 
behavior can shed light on the problem of human rights violations  
by transnational corporations.  Part III uses this nuanced understand-
ing of irrational organizational decisionmaking to evaluate existing 
compliance mechanisms and to suggest ways in which they might be  
improved. 

I.  THE RATIONAL CHOICE MODEL 

The standard rational choice account for corporate misconduct is 
that companies facing competitive pressures “will violate the law to at-
tain desired organizational goals unless the anticipated legal penal-
ties . . . exceed additional benefits the firm could gain by violation.”6  
To the extent that this model explains some proportion of human 
rights violations, the natural response is to seek increased deterrence 
by improving monitoring and strengthening sanctions.7 

Yet scholars have criticized the rational choice model on various le-
vels and across domains.  In corporate law, one complexity to consider 
is that an organization comprises diverse actors with distinct interests, 
making the ideas of a unified purpose and monolithic decisionmaking 
seem implausible.8  Similarly, scholars discuss the role that social 
norms play in individual and group decisionmaking, suggesting that 
corporations may act against their narrow, profit-minded interest and 
in accordance with other values.9  Finally, even if a corporation has a 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 6 Diane Vaughan, Rational Choice, Situated Action, and the Social Control of Organizations, 
32 LAW & SOC’Y REV. 23, 23 (1998). 
 7 See id. at 24. 
 8 See Michael B. Metzger, Corporate Criminal Liability for Defective Products: Policies, 
Problems, and Prospects, 73 GEO. L.J. 1, 16 (1984). 
 9 See IAN AYRES & JOHN BRAITHWAITE, RESPONSIVE REGULATION 22 (1992); David A. 
Skeel, Jr., Shaming in Corporate Law, 149 U. PA. L. REV. 1811, 1811–12 (2001). 
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unified purpose, it, like individuals, can fail to pursue that end in a 
fully rational manner.10  It is the last of these issues, irrational organ-
izational decisionmaking, on which this Note focuses. 

The practical significance of irrationality depends, of course, on the 
extent to which corporations would rationally choose to comply with 
human rights norms.  But this Note’s argument does not depend on a 
particular theory of compliance.  It is possible that strong incentives to 
comply currently exist because corporations have internalized human 
rights norms into their utility function.11  Alternatively, compliance 
with human rights norms could be profit-maximizing behavior, even 
under a narrow definition of self-interest.  Corporations themselves 
have indicated that they consider ethical behavior to be good for busi-
ness,12 and human rights violations trigger both significant reputa-
tional costs and potential litigation expenses.13 

One useful piece of evidence that irrational decisionmaking causes 
human rights violations that might not occur otherwise is the existence 
of violations by companies that are widely regarded to have made 
good-faith commitments to the human rights cause.  Two prominent 
examples include Levi Strauss & Co. and Reebok, both of which have 
been at the forefront of developing human rights codes of conduct but 
continue to struggle with violations.14 

Moreover, to understand how decisions can go wrong, it is impor-
tant to keep in mind that human rights violations do not necessarily 
involve binary choices to commit or not to commit.  Rather, the choice 
may be about what sorts of precautions to take.15  For example, Uno-
cal likely could have avoided the harms it ultimately caused in Burma 
by taking precautions such as alternative security arrangements.16  
Undertaking an objective impact assessment “would have demon-
strated to Unocal that the cost of importing or training security paled 
in comparison to the liability incurred from human rights violations.”17  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 10 See Metzger, supra note 8, at 16–23. 
 11 For an attempt to develop a rational choice model for corporations that incorporates envi-
ronmental norms, see Michael P. Vandenbergh, Beyond Elegance: A Testable Typology of Social 
Norms in Corporate Environmental Compliance, 22 STAN. ENVTL. L.J. 55 (2003). 
 12 See U.N. GLOBAL COMPACT & OFFICE OF THE U.N. HIGH COMM’R OF HU- 
MAN RIGHTS, EMBEDDING HUMAN RIGHTS INTO BUSINESS PRACTICE 31 (2004), avail- 
able at http://www.unglobalcompact.org/docs/issues_doc/human_rights/Resources/embedding.pdf 
(quoting statements by business leaders). 
 13 See Tarek F. Maassarani et al., Extracting Corporate Responsibility: Towards a Human 
Rights Impact Assessment, 40 CORNELL INT’L L.J. 135, 159 (2007). 
 14 See Lance Compa & Tashia Hinchliffe-Darricarrère, Enforcing International Labor Rights 
Through Corporate Codes of Conduct, 33 COLUM. J. TRANSNAT’L L. 663, 686 (1995). 
 15 Even where there is more direct involvement, such as when a manager orders a particular 
action, the decision could still be irrational if the manager miscalculates the corporation’s interest. 
 16 See Maassarani et al., supra note 13, at 163–64. 
 17 Id. at 164. 
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Of course, such steps were not guaranteed to be effective at preven-
tion, and identifying a given choice as irrational requires a determina-
tion of the ex ante probabilities, which are difficult to assign.  Never-
theless, the Unocal example illustrates how an apparently irrational 
choice not to take precautionary steps could lead to complicity in 
costly and unintended human rights violations. 

Of course, isolated instances where violations proved costly do not 
mean that the general incentives for compliance are sufficient.  Exist-
ing compliance mechanisms still lack enforcement measures, and even 
reputational costs and the threat of lawsuits are circumscribed by the 
human rights community’s limited monitoring capacities and litigation 
resources.  An analysis of what the socially optimal level of deterrence 
is, and whether it has been achieved, lies beyond the scope of this 
Note.  Most of the reforms proposed below are intended to be consis-
tent with continued efforts to strengthen deterrence.  The idea driving 
these proposals is twofold.  First, even when the optimal level of deter-
rence has been established, organizational irrationality is an obstacle 
that must be overcome along the way to full compliance.  Second, 
most of the suggested reforms involve less intrusive, more feasible in-
terventions that could have immediate payoffs to the extent that cor-
porations already view compliance as within their self-interest. 

II.  ORGANIZATIONAL IRRATIONALITY 

In an attempt to deepen our understanding of how irrationality 
leads corporations to violate human rights, this Part explores three 
strands of research from the study of organizations.  The first strand 
builds off of research on individual cognition to explain how biases at 
that level might either persist or be aggravated in the organizational 
structure, leading to irrational decisionmaking.  The second strand 
looks at the effect that an organization’s environment has on deci-
sionmaking, and the third focuses on the structure and processes of the 
organization.18 

A.  Cognitive Biases 

Through empirical testing, social scientists have uncovered a broad 
range of cognitive limitations that undermine the rational choice mod-
el.  These findings have led legal scholars to reconsider principles and 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 18 This three-part framework tracks the one used by sociologist Diane Vaughan in her study of 
organizational misconduct.  See Diane Vaughan, The Dark Side of Organizations: Mistake, Mis-
conduct, and Disaster, 25 ANN. REV. SOC. 271, 274 (1999).  However, the discussion within each 
of the strands draws on a variety of sources and fields. 
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doctrines that were rooted in that flawed model.19  Research relating 
to cognitive biases in the organizational context suggests that the ap-
plication of the rational choice model to corporate human rights viola-
tions should similarly be reconsidered.  Professor Donald Langevoort 
has identified four biases that are relevant for the present discussion.20 

First, “cognitive conservatism” leads people to interpret informa-
tion in a manner that is consistent with previously held attitudes.21  
When individuals have to work together on teams, the challenges of 
cooperation require further simplification of information.22  Second, 
the optimism bias leads people to overestimate their abilities, and stud-
ies suggest that organizations can exacerbate this tendency,23 because 
they reward optimism in the hiring and promotion processes.24  Third, 
the commitment bias leads people who have committed to a given 
path to interpret subsequently obtained information in a way that rein-
forces their original reasoning.25  Such tendencies are even stronger in 
an organizational context, first because individuals become more in-
vested in positions they have to pitch to others in the organization, and 
then, after a position has been adopted, because “costly implementa-
tion procedures [have been] put in motion.”26  Fourth, the self-serving 
bias leads employees to interpret information in a manner that fur-
thers their personal interests.27  The organization suffers either because  
no one catches their flawed inferences or because other employees 
bring their own self-serving perspectives to complicate or aggravate 
the mistakes.28 

With these four biases on the table, it is possible to develop a story 
for how a corporation can become complicit in a human rights viola-
tion that is not in its rational self-interest.  Consider the paradigmatic 
case of an oil company employing private security forces in a develop-
ing country.  The cognitive conservatism bias might lead individual 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 19 See, e.g., Ward Edwards & Detlof von Winterfeldt, Cognitive Illusions and Their Implica-
tions for the Law, 59 S. CAL. L. REV. 225 (1986); Christine Jolls et al., A Behavioral Approach to 
Law and Economics, 50 STAN. L. REV. 1471, 1477–79 (1998). 
 20 Donald C. Langevoort, Organized Illusions: A Behavioral Theory of Why Corporations Mis-
lead Stock Market Investors (And Cause Other Social Harms), 146 U. PA. L. REV. 101 (1997). 
 21 Id. at 135 (internal quotation marks omitted). 
 22 Id. at 137. 
 23 Id. at 139–40.  But see Jolls et al., supra note 19, at 1525 (suggesting that overoptimism is 
likely to have a smaller effect on firms than on individuals, because “firms that make systematic 
errors in judgment will be at a competitive disadvantage”). 
 24 Langevoort, supra note 20, at 140. 
 25 Id. at 142. 
 26 John M. Darley, How Organizations Socialize Individuals into Evildoing, in CODES OF 

CONDUCT: BEHAVIORAL RESEARCH INTO BUSINESS ETHICS 13, 21 (David M. Messick & 
Ann E. Tenbrunsel eds., 1996). 
 27 Langevoort, supra note 20, at 144. 
 28 See id. at 145. 
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employees to underestimate the risk of conflict with the local popula-
tion, perhaps because they are aware of a past operation of a similar 
nature that was successful.  The optimism bias might lead the same 
group to overestimate the company’s ability to deal with the risk that 
it had already downplayed, despite knowledge that other companies in 
similar circumstances had been implicated in human rights atrocities.  
Once the team has committed to a course of action on such flawed 
grounds, there could be increasing momentum to resist more negative 
information as it is subsequently attained.  Finally, the self-serving 
bias might color inferences drawn at all three of these levels: the initial 
assessment of risk, the initial evaluation of capabilities, and the con-
tinuing reconsideration of both in light of new information.  This story 
demonstrates that corporations can violate human rights without ever 
making a self-interested decision to do so.  That is, organizations can 
stumble into irrational violations even when they think they are avoid-
ing them. 

B.  Organizational Environment 

The environment of an organization shapes decisionmaking in at 
least two important ways.  First, the organizational culture influences 
an individual’s understanding of the available information and choic-
es.  Sociologist Diane Vaughan explains how, as a result of this “largely 
unconscious cultural knowledge, individuals . . . formulat[e] a defini-
tion of the situation that makes sense of it in cultural terms, so that in 
their view their action is acceptable and nondeviant.”29  The effect of 
culture is related to, and interacts with, the cognitive biases described 
in the previous section.  Both ultimately operate on the level of indi-
vidual decisionmakers; the distinction lies in their origin. 

A second way in which the organizational environment contributes 
to irrationality focuses on group decisionmaking as such.  Psychologist 
Irving Janis coined the term “groupthink” to describe the “mode of 
thinking that people engage in when they are deeply involved in a co-
hesive in-group, when the members’ strivings for unanimity override 
their motivation to realistically appraise alternative courses of ac-
tion.”30  Professor Ronald Sims, in elaborating on Janis’s work, identi-
fies factors contributing to groupthink that will often apply in corpo-
rate boardrooms, including “high cohesion, insulation from experts, 
limited methodological search and appraisal procedures, directive 
leadership, and high stress.”31 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 29 Vaughan, supra note 18, at 280–81. 
 30 IRVING L. JANIS, GROUPTHINK 9 (2d ed. 1982). 
 31 RONALD R. SIMS, ETHICS AND ORGANIZATIONAL DECISION MAKING 62 (1994). 
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As with organizational culture, the problem of groupthink interacts 
with the effects of individual cognitive biases.  Even when individual 
group members hold reasonable views, group dynamics that suppress 
dissent will lead to less than fully reasoned decisions.  And when 
members bring to the table views that have been distorted by individ-
ual biases, the groupthink theory suggests that the group will fail to 
engage competing interpretations effectively to remove these biases 
and reach the optimal decision.  Even worse, research on group polari-
zation suggests that group discussion in the absence of sufficient view-
point diversity will exacerbate errors in reasoning, leading to more ex-
treme views.32 

The oil company paradigm developed in the previous section can 
be illustrative here as well.  As members of the decisionmaking group 
view information through the lens of their organizational culture, their 
individual biases get filtered through an additional layer of excessive 
confidence in the company’s capacities and deeply held commitment to 
(their perception of) the company’s ends.  For example, an organiza-
tional culture emphasizing competitive advantage can convince indi-
vidual employees that the company is well equipped to overcome risks 
of complicity in human rights violations, while a culture valuing 
growth and opportunity can lead them to be biased in favor of under-
taking a new project.  The problem of groupthink prevents effective 
consideration of alternative ideas or dissenting views and potentially 
results in the group feeling even more confident in its plans — and 
thus less focused on shoring up its risk strategy. 

C.  Organizational Structure and Processes 

Both the cognitive bias and organizational environment explana-
tions for irrationality ultimately point to a discrete decisionmaker mak-
ing an identifiable error.  This third section considers structural defi-
ciencies that prevent organizations from ever putting the necessary 
pieces together.  Just as an individual’s reliance on heuristics could be 
rational “in a global sense,”33 these organizational deficiencies may 
arise from the very structures that make a firm efficient in a macro 
sense.34 

A first structural difficulty identified by the social psychologist 
John Darley is the diffusion of information within an organization.  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 32 Cass R. Sunstein, Deliberative Trouble? Why Groups Go to Extremes, 110 YALE L.J. 71, 74 
(2000). 
 33 Russell B. Korobkin & Thomas S. Ulen, Law and Behavioral Science: Removing the Ra-
tionality Assumption from Law and Economics, 88 CAL. L. REV. 1051, 1085 (2000). 
 34 Kenneth A. Bamberger, Regulation as Delegation: Private Firms, Decisionmaking, and Ac-
countability in the Administrative State, 56 DUKE L.J. 377, 417 (2006). 
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Using the example of a harmful product, he explains that an organiza-
tion could have collected all the information it would have needed to 
recognize a risk without any one individual or team putting the pieces 
together.35  The fragmentation of responsibility poses a similar chal-
lenge.  Mistakes could be the product of minor lapses or oversights 
that combine into a major harm that cannot clearly be attributed to 
any one individual or unit.36  

A second set of structural difficulties involves upward and down-
ward communication.  As Professor Kenneth Bamberger explains, an 
efficient firm will have information asymmetries whereby high-level 
managers possess more information about the company’s broad goals, 
while lower-level employees possess more detailed knowledge of the 
issues concerning their subdivisions.37  When it comes to communica-
tion between the two, concerns about information overload might 
“preclude[] charging lower level workers with concern for such low-
frequency but potentially high-risk matters.”38  On the other side, in-
formation working its way upward could be distorted by intermediary 
managers influenced either by unconscious bias or conscious self-
interest.39 

Together, the problems of diffuse information and responsibility 
and incomplete communication create what Vaughan calls “[s]tructural 
secrecy.”40  Structural secrecy is the idea that in an organization, “(a) 
information and knowledge will always be partial and incomplete, (b) 
the potential for things to go wrong increases when tasks or informa-
tion cross internal boundaries, and (c) segregated knowledge minimizes 
the ability to detect and stave off activities that deviate from norma-
tive standards and expectations.”41 

To see how these structural deficiencies could apply in the human 
rights context, consider the paradigmatic case of environmental prac-
tices that threaten a local community’s health or cause permanent 
damage to the residents’ livelihood.  Within the offending corporation, 
information about and responsibility for the environmental practices 
may be diffuse.  Moreover, both upward and downward communica-
tion systems are vulnerable to important failures.  Risk assessments 
and early warning signs considered by lower-level managers might be 
skewed or never make their way to the final decisionmakers.  At the 
same time, goals and priorities established by high-level management 
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 35 Darley, supra note 26, at 17–18. 
 36 See id. at 18. 
 37 Bamberger, supra note 34, at 418. 
 38 Id. at 419. 
 39 Langevoort, supra note 20, at 120. 
 40 Vaughan, supra note 18, at 277. 
 41 Id. 



  

2009] ORGANIZATIONAL IRRATIONALITY 1939 

might not trickle down effectively to the teams that would actually 
need to implement them.  Thus, environmental human rights abuses 
can take place without any actor within the responsible organization 
ever sitting down to calculate a decision with all the necessary infor-
mation in front of her.  Instead, the problem of structural secrecy can 
lead to an institutional decision, including one against the corpora-
tion’s self-interest, that results in unintended human rights violations. 

D.  Evidence 

To see how these irrational tendencies have operated in a real situa-
tion, consider the parallel issues leading up to the Challenger space 
shuttle launch.  Like a corporation, the National Aeronautics and 
Space Administration (NASA) faced significant pressures to perform, 
making a rational choice explanation of the safety failures appear 
plausible.  Vaughan explains this conventional historical account: 

Underfunded by Congress, the Space Shuttle program depended on in-
come from commercial satellite companies: the greater the number of 
flights per year, the greater the number of commercial payloads, the 
greater the income.  Realizing the importance of schedule (the historically 
accepted explanation went), the managers who were immediately respon-
sible for the decision responded to these pressures by disregarding the ad-
vice of their own engineers, knowingly violating rules about passing safety 
concerns up the hierarchy in the process.42 

That the launch was approved despite significant evidence of risk 
could mean the relevant actors made a self-interested calculation that 
the probable gains outweighed the probable losses — an analogous  
tradeoff to the one corporations face when measuring potential profits 
against human rights risks.  But Vaughan’s in-depth investigation of 
the decisionmaking process shows that the risks were not properly eva-
luated as a result of the irrational tendencies described in the preced-
ing sections. 

Just as a corporation’s employees develop certain cultural under-
standings that influence their information processing, so too did NASA 
employees interpret the level of acceptable risk through their cultural 
lenses.43  In particular, Vaughan notes how “the original technical  
culture of excellence” was affected by “production and cost concerns” 
and “attention to rules and procedures.”44  Despite concerns about data 
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 42 Vaughan, supra note 6, at 36; see also id. at 40 (“Reduced funding had converted the R&D 
space agency into one that operated like a business, complete with production cycles and concerns 
about cost and efficiency.”). 
 43 Vaughan does not discuss individual cognitive biases separately, but one can readily imag-
ine that they were operating in conjunction with the culturally induced distortions that she does 
emphasize. 
 44 Vaughan, supra note 6, at 39. 
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from test missions, the engineers’ attention to cost and scheduling  
prevented them from ordering additional tests.45  At the same time,  
the engineers made sure to conform to all the relevant procedures, 
which provided psychological reassurance that their risk assessments 
were accurate.46  While these errors were being made on the micro-
level, a culture of groupthink prevented dissenters from speaking  
out: “Some people were silent who had information that might have 
altered the outcome.  Some deferred to authority; others, concluding 
that they had not worked on the booster problems recently enough or 
were insufficiently informed for other reasons, kept their insights to 
themselves . . . .”47 

Structural secrecy also played a role.  Early indications of prob-
lems, for example, were not passed up to the top NASA administra-
tors.48  These administrators also lacked the necessary expertise and 
context to evaluate the information that did make it to them.49  Ironi-
cally, NASA had in place a decisionmaking process, Flight Readiness 
Review (FRR), intended to bring “all parts of the organization together 
for risk assessments prior to a launch” and to “uncover flaws in the 
analyses” done by isolated work groups.50  Overwhelmed with infor-
mation about the “60 million component parts,” the FRR members 
could not meaningfully challenge the conclusions that were presented 
to them, and the risk assessment of the problematic component was 
“affirmed up the hierarchy.”51 

In addition to providing real-world evidence by analogy, the Chal-
lenger example illustrates the sort of case study that would help con-
firm the role played by irrational decisionmaking in corporate human 
rights violations.  Interviews with the relevant actors, combined with 
documents from the original point of profit and risk assessment, could 
establish whether a corporation was complicit in a human rights viola-
tion against its self-interest.  The same information could help deter-
mine what roles were played by individual cognitive biases, orga-
nizational culture, and deficient structures and processes.  Moreover, 
broader surveys are necessary to determine the extent of the problem.  
One small study of noncompliance with environmental regulations, for 
example, confirmed that communications difficulties between employ-
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 45 Id. at 41. 
 46 Id. 
 47 Id. at 45. 
 48 Diane Vaughan, Regulating Risk: Implications of the Challenger Accident, in ORGANIZA-

TIONS, UNCERTAINTIES, AND RISK 235, 240 (James F. Short, Jr. & Lee Clarke eds., 1992). 
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ees were one root cause of noncompliance.52  A much more systematic 
study tailored to the causes of organizational irrationality would be a 
worthwhile next step. 

III.  EVALUATING THE EXISTING MECHANISMS  
FOR COMPLIANCE 

Influenced either directly or indirectly by the rational choice model, 
evaluations of the existing efforts to promote corporate human rights 
compliance focus on enforcement mechanisms.  Enhancing enforce-
ment procedures, such as reporting obligations and sanctions, is no 
doubt an essential part of increasing the weight given to compliance in 
a corporation’s self-interest calculation.  But developing these proce-
dures for optimal effectiveness requires attention to the features of or-
ganizational irrationality discussed in Part II.  Moreover, an examina-
tion of organizational irrationality reveals that other steps may be just 
as important. 

This Part will analyze the implications of organizational irrational-
ity for soft law and civil litigation.  A lack of empirical validation 
should not preclude consideration of at least some of the more modest 
reforms this Note will propose.  Because many of the suggested inter-
ventions are less intrusive than what human rights advocates are cur-
rently seeking, they should be more palatable to the business commu-
nity, and because most can be undertaken without interfering with 
efforts to strengthen deterrence through enforcement, the cost of ex-
perimenting with them is low.53 

A.  Soft Law 

1.  Overview. — Soft law is generally understood to encompass 
nonbinding norms that govern behavior.54  International soft law in-
struments can take a number of forms: resolutions and other pro-
nouncements by international bodies, joint statements of intent issued 
by states, codes of conduct developed by an industry, guidelines 
drafted by expert groups, and more.55  Even if not legally binding, soft 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 52 EPA & CHEM. MFRS. ASS’N, DOC. NO. EPA-305-R-99–001, EPA/CMA ROOT CAUSE 

ANALYSIS PILOT PROJECT 24 (1999), available at http://www.epa.gov/compliance/resources/ 
publications/assistance/sectors/rootcauseanalysis.pdf. 
 53 It is conceivable that some of the irrationality mechanisms could operate in the other direc-
tion — for example, overoptimism about the reputational gains that follow from human rights 
compliance efforts.  The proposals here could presumably be tailored to avoid interfering with 
any such pro–human rights tendencies.  A separate project might consider ways to harness those 
tendencies to achieve additional human rights gains. 
 54 See JEFFREY L. DUNOFF ET AL., INTERNATIONAL LAW: NORMS, ACTORS, PROCESS 
93 (2d ed. 2006). 
 55 See id. at 94. 
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law is “routinely invoked . . . to challenge nonconforming behavior.”56  
The discussion here will focus on three categories of soft law that 
could be used to regulate corporate conduct in the context of human 
rights: standards set by intergovernmental organizations, principles 
developed through multistakeholder initiatives, and codes of conduct.  
The examples provided are far from exhaustive, but they illustrate the 
relevant challenges and opportunities. 

(a)  Intergovernmental Organizations. — The Organisation for 
Economic Co-operation and Development (OECD) provided an early 
attempt to regulate corporate human rights behavior, among other 
practices, when it adopted the Guidelines for Multinational Enter-
prises in 1976.57  Amended in 2000, the OECD Guidelines provide 
“non-binding recommendations by governments to multinational en-
terprises operating in or from the 33 adhering countries.”58  The 
Guidelines begin by enumerating fundamental principles.  Enterprises 
are expected to “[r]espect the human rights of those affected by their 
activities consistent with the host government’s international obliga-
tions and commitments.”59  Within the specific subject areas, the 
Guidelines provide both benchmarks60 and detailed procedural princi-
ples.61  As often happens with soft law instruments, enforcement 
mechanisms have started to emerge based on the standards enunciated 
in the Guidelines.  For example, complaints can now be brought 
against firms operating within the Guidelines’ jurisdiction for nonjudi-
cial review by a National Contact Point.62 

The more recent U.N. Global Compact represents an effort to in-
volve more companies by offering vaguer principles.  The Global 
Compact is a voluntary initiative that focuses on “norm diffusion and 
the dissemination of practical know-how and tools”63 without develop-
ing new law per se.64  It includes just two principles under the human 
rights heading: “[1] Businesses should support and respect the protec-
tion of internationally proclaimed human rights; and [2] make sure 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 56 Id. at 93. 
 57 See John Gerard Ruggie, Business and Human Rights: The Evolving International Agenda, 
101 AM. J. INT’L L. 819, 819 (2007). 
 58 ORG. FOR ECON. CO-OPERATION & DEV., THE OECD GUIDELINES FOR MULTINA-

TIONAL ENTERPRISES 2 (2001), available at http://www.olis.oecd.org/olis/2000doc.nsf/LinkTo/ 
NT00002F06/$FILE/JT00115758.PDF. 
 59 Id. at 11. 
 60 See, e.g., id. at 18 (“Enterprises should . . . [o]bserve standards of employment and industrial 
relations not less favourable than those observed by comparable employers in the host country.”). 
 61 For example, the environmental recommendations include the “[a]doption of technologies 
and operating procedures in all parts of the enterprise that reflect standards concerning environ-
mental performance in the best performing part of the enterprise.”  Id. at 29. 
 62 Ruggie, supra note 57, at 834. 
 63 Id. at 820. 
 64 Id. at 819–20. 
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that they are not complicit in human rights abuses.”65  But it also goes 
on to enumerate environmental principles and labor goals, such as the 
elimination of child labor and employment discrimination.66 

The Global Compact was designed to create a framework for 
“leadership, dialogue, learning, partnership projects, and network/out- 
reach.”67  As with the OECD Guidelines, a complaint mechanism has 
recently been introduced.68  The Global Compact Office (GCO) for-
wards registered complaints to a corporation accused of wrongdoing, 
and although the GCO takes no position on the merits, it reserves the 
right to remove the corporation from a public list of participants for 
failures to engage in a dialogue on the complaint.69  This mechanism 
represents a first step in the direction of placing pressures on partici-
pants, but critics continue calling for, at the least, “a minimum social 
compliance threshold for participation.”70 

(b)  Multistakeholder Initiatives. — Efforts in this category involve 
cooperation among corporations, states, and civil society organiza-
tions.71  They are often centered on a particular industry, facilitating 
the development of more detailed sets of principles.  In that sense, 
these initiatives constitute an improvement on the approaches taken 
by intergovernmental organizations, which succeeded mainly in setting 
out more abstract ideals. 

The Voluntary Principles on Security and Human Rights (the Prin-
ciples) address the specific problems that corporations in the extractive 
sector have had with human rights violations by their security forces.  
The Principles first provide a series of factors that companies should 
consider in assessing risk, ranging from the human rights records of 
the prospective security forces to patterns of conflict within the local 
communities.72  Next, the Principles cover issues pertaining to compa-
nies’ relationships with public security forces.  Emphasis is placed on 
communication, training, and transparency, as well as on reporting 
human rights violations and proactively monitoring their investiga-
tions.73  For private security forces, the Principles require greater over-
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 65 U.N. Global Compact, The Ten Principles, http://www.unglobalcompact.org/AboutTheGC/ 
TheTenPrinciples/index.html (last visited Apr. 4, 2009). 
 66 See id. 
 67 Evaristus Oshionebo, The U.N. Global Compact and Accountability of Transnational Corpo-
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 69 See id. at 3–4. 
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sight on the use of force.  They include a proportionality requirement 
and draw a distinction between preventative and defensive force on 
the one hand and offensive force on the other.74  The Principles even 
cover terms of the contract, suggesting that termination be permitted 
upon discovery of unlawful behavior75 and that the security providers 
be “representative of the local population.”76 

The Voluntary Principles have been adopted by many of the major 
players in the extractive sector,77 and many NGOs signed on to show 
their support.78  In addition to the significant level of detail, the Prin-
ciples are distinctive for their emphasis on providing how-to guidelines 
rather than taking a more aspirational approach.79  Such guidelines 
enable participating companies to operationalize their commitments 
more readily.80  Early evidence suggests that corporations are at least 
taking the Principles into account.81  Nevertheless, as with all volun-
tary initiatives, lack of enforcement remains the primary concern. 

(c)  Codes of Conduct. — Codes of conduct can be developed by 
industries, NGOs, and individual companies.  The number of com-
pany codes has been estimated at around a thousand,82 and industry 
associations ranging from toy manufacturers83 to chemical producers84 
have developed instruments as well.  NGOs such as Amnesty Interna-
tional have developed suggested guidelines85 that companies can either 
adopt wholesale or use as the starting point for their own codes. 

As compared with other forms of soft law, codes of conduct may be 
especially attractive to companies because of their even greater flexibil-
ity.  Conversely, compliance may be especially difficult to enforce by 
external monitors, raising the concern that corporations reap reputa-
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 74 Id. at 6. 
 75 Id. at 6–7. 
 76 Id. at 7. 
 77 See Voluntary Principles on Security and Human Rights, Participants + Companies, 
http://www.voluntaryprinciples.org/participants/companies.php (last visited Apr. 4, 2009). 
 78 See Voluntary Principles on Security and Human Rights, Participants + Non-Governmental 
Organizations, http://www.voluntaryprinciples.org/participants/ngo.php (last visited Apr. 4, 2009). 
 79 Bennett Freeman et al., A New Approach to Corporate Responsibility: The Voluntary Prin-
ciples on Security and Human Rights, 24 HASTINGS INT’L & COMP. L. REV. 423, 438 (2001). 
 80 See id. at 439. 
 81 See Sean D. Murphy, Taking Multinational Corporate Codes of Conduct to the Next Level, 
43 COLUM. J. TRANSNAT’L L. 389, 419–20 (2005). 
 82 Fiona McLeay, Corporate Codes of Conduct and the Human Rights Accountability of Trans-
national Corporations: A Small Piece of a Larger Puzzle, in TRANSNATIONAL CORPORATIONS 

AND HUMAN RIGHTS 219, 221 (Olivier De Schutter ed., 2006). 
 83 Int’l Council of Toy Indus., Code of Business Practices, in BUSINESS AND HUMAN 

RIGHTS, supra note 2, at 321. 
 84 Int’l Council of Chem. Ass’ns, Statement on Responsible Care, in BUSINESS AND HUMAN 

RIGHTS, supra note 2, at 324. 
 85 Amnesty Int’l, Human Rights Guidelines for Companies, in BUSINESS AND HUMAN 

RIGHTS, supra note 2, at 154. 
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tional benefits from the promulgation of their codes and are left with 
minimal incentives to comply.86  In practice, codes of conduct devel-
oped by individual companies run the full gamut as far as specificity 
and accountability are concerned.  Professor Joshua Newberg distin-
guishes between “values statement[s]” at one end of the spectrum and 
compliance-driven codes at the other, while recognizing that many 
codes are hybrids that incorporate elements of both.87  Codes of con-
duct often contain voluntary reporting elements, which constitute one 
step in the direction of greater accountability.88 

2.  Analysis. — When organizational irrationality is factored in, soft 
law takes on greater significance in the effort to reduce corporate hu-
man rights violations.  Most would likely agree that attracting greater 
participation through flexibility is desirable, because participation 
forces corporations to think seriously about human rights and fosters 
dialogue among the various stakeholders.  But those who stress the 
push toward greater enforcement and hard law status might overlook 
the important role that soft law can play in counteracting groupthink 
and cognitive biases.  By bringing human rights concerns to the fore-
front, soft law should make corporate decisionmakers more attentive 
to competing considerations and thus more likely to make rights-
protective choices.  The push for compliance need not detract from 
this role played by soft law, but it can — if overly adversarial tactics 
disrupt the ongoing dialogue.  For example, Professor Steven Ratner 
has noted the concern that NGOs can “fall prey to a visceral anti–
[transnational enterprise] bias” that can obstruct cooperation.89  Hu-
man rights advocates should, at the least, be aware of this tradeoff.  It 
may not be worth pursuing enforcement at the cost of losing both co-
operation and the irrationality-correcting functions of soft law. 

In addition to its general debiasing effect, soft law could further the 
human rights cause through three particular strategies proposed below.  
Each is driven both by attention to organizational irrationality and a 
pragmatic awareness of the interests on the corporations’ side. 

(a)  Operational Guidelines vs. Value Statements or Benchmarks. 
— It is perhaps intuitive that how-to guidelines would enhance com-
pliance better than abstract value statements would.  But the discus-
sion in Part II demonstrates why the need for the former is particu-
larly acute.  The kinds of vague principles contained in instruments 
such as the Global Compact need at some point to be translated into 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 86 See Amiram Gill, Corporate Governance As Social Responsibility: A Research Agenda, 26 
BERKELEY J. INT’L L. 452, 462 (2008). 
 87 Joshua A. Newberg, Corporate Codes of Ethics, Mandatory Disclosure, and the Market for 
Ethical Conduct, 29 VT. L. REV. 253, 257 (2005) (internal quotation marks omitted). 
 88 Gill, supra note 86, at 467–68. 
 89 Ratner, supra note 4, at 533. 
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concrete instructions.  If that translation takes place from within the 
organization, the irrational tendencies discussed earlier are liable to 
hinder effective action.  Thus, human rights advocates should help es-
tablish how-to guidelines that are as specific as possible.  The Volun-
tary Principles offer one of the best illustrations of this approach. 

Some advocates would prefer to concentrate efforts on promoting 
accountability through benchmarks and minimum compliance stan-
dards.90  Both approaches are worth pursuing; the major question is 
which to prioritize.  Because corporations are more likely to resist 
benchmarks than operational guidelines, the human rights community 
might do well to make immediate inroads on the latter while continu-
ing to negotiate the former. 

(b)  Reporting/Monitoring vs. Impact Assessments. — One of the 
most basic steps that a corporation can take toward better compliance 
is to agree to self-reporting.  Commentators have pressed for this strat-
egy as a way to strengthen codes of conduct.91  The obvious concern 
about self-reporting is that corporations can consciously skew their in-
formation.  Fear of reputational harms and lawsuits might make such 
attempts quite rational, particularly if there is no obligation to report 
accurately.  The less obvious concern is that there may also be unin-
tentional distortion.  Each of the four cognitive biases discussed in this 
Note makes individual employees vulnerable to misinterpretation of 
information.  So too might structural secrecy interfere with the accu-
rate assembling of that information. 

Monitoring by an external party would constitute an improvement 
over self-reporting, but corporations are even less inclined to agree to 
it.92  Moreover, there is something of a dilemma in deciding how best 
to situate the monitoring party.  On the one hand, if the monitoring 
group is too far removed, its effectiveness is limited by the accuracy of 
the information it gets.  On the other hand, if the monitoring group 
becomes too closely involved with the people or entities being moni-
tored, then it is liable to begin seeing information through the same bi-
ased lens.93 

One way to avoid this dilemma is to have an external monitor in-
tervene earlier.  The underlying strategy is the same one involved in 
shifting toward operational guidelines: to help an organization reason 
clearly before the various biases can cloud a final determination.  In-
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 90 See, e.g., Oshionebo, supra note 67, at 38. 
 91 See, e.g., Gill, supra note 86, at 467–68. 
 92 Alex Wawryk, Regulating Transnational Corporations Through Corporate Codes of Conduct, 
in TRANSNATIONAL CORPORATIONS AND HUMAN RIGHTS 53, 62 (Jedrzej George Frynas & 
Scott Pegg eds., 2003). 
 93 See David B. Kahn & Gary S. Lawson, Who’s the Boss?: Controlling Auditor Incentives 
Through Random Selection, 53 EMORY L.J. 391, 404–05 (2004). 
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stead of demanding greater reporting obligations, human rights advo-
cates should ask corporations to commit to developing action plans 
and risk assessments before they begin new projects.  The very act of 
developing such plans for an external audience might have a debiasing 
effect by forcing the company to step outside its groupthink tendencies 
and uncover any information hidden by structural secrecy.  Moreover, 
human rights advocates can help to recognize and correct for any bi-
ased inferences drawn by members of the organization.  Commentators 
have used similar justifications in support of environmental impact as-
sessments,94 and others have used the relative success of this approach 
in the environmental context to argue for the potential value of human 
rights impact assessments.95 

Finally, a practical advantage of emphasizing earlier intervention is 
that corporations may be more likely to cooperate.  The cost of doing 
such assessments may be significant, but should not be prohibitive.96  
And whereas committing to reporting or monitoring makes corpora-
tions uneasy about prospective liability or reputational harms, releas-
ing information and accepting feedback prior to the beginning of a 
project should seem much less risky.  Of course, corporations may still 
be reluctant to subject their plans to scrutiny of any sort, and it is un-
clear how open they will be to implementing suggestions.  Neverthe-
less, these are challenges that effective cooperation over time can help 
to overcome. 

(c)  Counteracting Optimism. — While the preceding subsections 
have considered ways to optimize the conditions for more rational de-
cisionmaking, one can also imagine counteracting one set of biases by 
drawing on another set of cognitive tendencies.  Soft law approaches to 
reducing corporate human rights violations might benefit from two 
more proactive interventions to offset the optimism bias.97  The first 
involves the availability heuristic, which refers to the tendency people 
have to over- or underestimate probabilities based on examples that 
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 94 See, e.g., Neil Craik, Deliberation and Legitimacy in Transnational Governance: The Case of 
Environmental Impact Assessments, 38 VICTORIA U. WELLINGTON L. REV. 381, 383 (2007). 
 95 See Maassarani et al., supra note 13, at 149.  The Danish Institute for Human Rights has 
taken the lead in developing tools of this sort.  For a case study describing the experience of Shell 
International with the Danish Institute’s Human Rights Compliance Assessment tools, see Esther 
Schouten, Road-testing the Human Rights Compliance Assessment Tools, in U.N. GLOBAL  
COMPACT & THE OFFICE OF THE U.N. HIGH COMM’R OF HUMAN RIGHTS, EMBEDD- 
ING HUMAN RIGHTS INTO BUSINESS PRACTICE II 64 (2007), available at http://www. 
unglobalcompact.org/docs/news_events/8.1/EHRBPII_Final.pdf. 
 96 See Maassarani et al., supra note 13, at 167 (noting that both the “extra investment and 
preparation time” should seem reasonable in light of what already goes into major projects like a 
“$1 billion pipeline”). 
 97 See Christine Jolls & Cass R. Sunstein, Debiasing Through Law, 35 J. LEGAL STUD. 199, 
200 (2006). 
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stick out in their minds.98  Bringing the realities of human rights viola-
tions to the attention of corporate decisionmakers, and thus making 
them more “available,” might be one way to overcome the optimism 
bias that might otherwise skew their reasoning.  Human rights advo-
cates should spend more time bringing these stories to life, through 
film, photography, and personal testimony,99 and should find ways to 
bring this evidence directly into the consciousness of their business 
counterparts.  Even as human rights advocates push for stronger 
monitoring and tougher penalties, they should not overlook the poten-
tial significance of less intrusive interventions.  They might request, 
for example, that business leaders commit to basic employee training 
that includes a component that dramatically showcases past human 
rights failures. 

Another way to counteract the optimism bias is the strategic use of 
“framing” effects, which describe how people respond differently de-
pending on how information is presented.100  One example is loss aver-
sion, which is the idea that “people tend to weigh losses more heavily 
than gains in evaluating potential outcomes.”101  In light of that fact, 
advocates seeking to make the “business case” for human rights may 
want to emphasize potential harms rather than potential gains.  This 
could mean helping to calculate the costs of litigation for sued corpora-
tions or performing the more difficult task of helping to translate repu-
tational harms into concrete dollar figures.  By sharpening the pros-
pects for loss and putting them at the forefront of corporate 
decisionmakers’ attention, advocates could help those decisionmakers 
factor in human rights concerns at something closer to the objectively 
accurate level.  Continuing to tout the reputational gains that come 
with good corporate citizenship might be valuable over the long term 
in inculcating norms, but capitalizing on loss aversion appears to be an 
underutilized strategy.  This missed opportunity is all the more signifi-
cant because it means that while human rights advocates seek stronger 
deterrence measures, they are failing to make the most of the potential 
for existing incentive structures to foster compliance through the 
mechanism of framing.102 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 98 Id. at 209–10. 
 99 Cf. Andrew K. Woods, The YouTube Defense: Human Rights Go Viral, SLATE, Mar. 28, 
2007, http://www.slate.com/id/2162780 (explaining the impact that such media can have for the 
human rights cause more generally). 
 100 Jolls & Sunstein, supra note 97, at 205–06. 
 101 Id. at 210; see also Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of 
Decision Under Risk, 47 ECONOMETRICA 263, 279 (1979). 
 102 At first glance, this emphasis on loss may seem to contradict the earlier discussion of coop-
erative versus adversarial approaches.  But it is possible for human rights advocates to spread 
this information in a spirit of cooperation, so long as both sides see improved compliance as the 
common goal. 
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B.  Civil Litigation 

1.  Overview. — As countries ratify the Rome Statute of the Inter-
national Criminal Court103 and incorporate its provisions into domestic 
law, the number of available jurisdictions for charging transnational 
corporations with international crimes is on the rise.104  In the United 
States, the Alien Tort Statute105 (ATS) has provided a vehicle for in-
ternational human rights claims.  Since Doe I v. Unocal Corp.,106 cor-
porations have been vulnerable to civil suits for complicity in human 
rights violations.  The Supreme Court in Sosa v. Alvarez-Machain107 
left this door open without actually deciding the question of whether 
private defendants can be sued under the ATS.108 

Neither business nor human rights advocates are completely satis-
fied with the ATS.  Business groups, of course, oppose its very exis-
tence because it creates a risk of liability they otherwise would not 
face.109  They argue that unpredictable liability will deter them from 
investing in foreign countries.110  Human rights groups, for their part, 
encounter a number of obstacles in their attempts to sue corporations 
under the statute.  Courts have frequently dismissed such claims on act 
of state, comity, or political question grounds, thus never reaching the 
merits of the cases.111 

Moreover, both sides have reason to be concerned about two ambi-
guities that Sosa left unresolved.  First, although Sosa provided guid-
ance on the type of violation that would create a cause of action under 
the ATS,112 the standard was open-ended enough that lower courts 
have not applied it in a predictable fashion.113  Second, Sosa did not 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 103 July 17, 1998, 2187 U.N.T.S. 90. 
 104 Ruggie, supra note 57, at 831. 
 105 28 U.S.C. § 1350 (2006).   
 106 395 F.3d 932 (9th Cir. 2002). 
 107 542 U.S. 692 (2004). 
 108 The Court alluded ambiguously to this issue in a footnote, stating that “whether a norm is 
sufficiently definite to support a cause of action,” id. at 732, is related to “whether international 
law extends the scope of liability for a violation of a given norm to the perpetrator being sued, if 
the defendant is a private actor such as a corporation or individual,” id. at 732 n.20. 
 109 John E. Howard, Op-Ed., The Alien Tort Claims Act: Is Our Litigation-Run-Amok Going 
Global?, U.S. CHAMBER OF COMMERCE, Oct. 2002, http://www.uschamber.com/press/opeds/ 
0210howarditigation.htm. 
 110 See id. 
 111 See Logan Michael Breed, Note, Regulating Our 21st-Century Ambassadors: A New Ap-
proach to Corporate Liability for Human Rights Violations Abroad, 42 VA. J. INT’L L. 1005, 1022–
23 (2002). 
 112 The Court said that it would “require any claim based on the present-day law of nations to 
rest on a norm of international character accepted by the civilized world and defined with a speci-
ficity comparable to the features of the 18th-century paradigms we have recognized.”  Sosa, 542 
U.S. at 725. 
 113 Compare Aldana v. Del Monte Fresh Produce, N.A., Inc., 416 F.3d 1242, 1247 (11th Cir. 
2005) (finding that a “claim for cruel, inhuman, degrading treatment or punishment” falling short 
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involve “aiding and abetting” liability and thus provided no relevant 
guidance.  Lower courts have therefore continued to struggle with ba-
sic questions, such as whether international law or federal common 
law supplies the standard, and what level of involvement is required 
under each.114  Until these issues are clarified, corporations might be 
deterred from socially desirable investments for fear of being held li-
able for far-removed harms.115  At the same time, human rights advo-
cates will have a difficult time planning an efficient allocation of their 
scarce resources in the face of inconsistent judicial rulings.116 

2.  Analysis. — From the human rights perspective, one general 
concern about litigation as a strategy is that it could undermine the 
cooperative relationship that the analysis in the previous section priori-
tized.  Of course, it does not follow that litigation should be discarded 
as a component of the broader strategy.  Indeed, the threat of such pri-
vate litigation is an important deterrent that must remain available in 
the absence of, for example, a full-fledged international criminal law 
regime.  But the human rights community should recognize that litiga-
tion is not only an incomplete tool,117 but also one that can undermine 
other efforts. 

An analysis that incorporates organizational irrationality might also 
point toward a more surprising proposition — that narrowing the 
scope of the ATS may be in the interests of human rights advocates.  
In calculating the potential costs of human rights violations, corpora-
tions might not only misinterpret information about their likely com-
plicity, but also underestimate the risk of enforcement against them.  
The self-serving bias, for example, may lead corporations to underes-
timate the likelihood of detection.  Structural secrecy may prevent 
lawyers, who are in the best position to assess the litigation risk, from 
effectively preparing the organization to avoid hazards and from re-
ceiving warning signals from the frontlines. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
of torture did not meet the Sosa standard), with Doe v. Qi, 349 F. Supp. 2d 1258, 1322 (N.D. Cal. 
2004) (holding, “consistent with Sosa,” that if “the specific conduct at issue . . . is universally con-
demned as cruel, inhuman, or degrading,” it does not matter whether the general prohibition on 
such conduct is sufficiently precise). 
 114 See Teddy Nemeroff, Note, Untying the Khulumani Knot: Corporate Aiding and Abetting 
Liability Under the Alien Tort Claims Act After Sosa, 40 COLUM. HUM. RTS. L. REV. 231, 232–33 
(2008) (illustrating these layers of confusion through the disagreement of three judges in a single 
case, Khulumani v. Barclay National Bank Ltd., 504 F.3d 254 (2d Cir. 2007) (per curiam), the first 
post-Sosa appellate decision on the matter). 
 115 See Brad J. Kieserman, Comment, Profits and Principles: Promoting Multinational Corpo-
rate Responsibility by Amending the Alien Tort Claims Act, 48 CATH. U. L. REV. 881, 933–34 
(1999). 
 116 See id. at 934. 
 117 See Harold Hongju Koh, Separating Myth from Reality About Corporate Responsibility 
Litigation, 7 J. INT’L ECON. L. 263, 272–73 (2004) (calling for a treaty approach). 
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Uncertainty in the law makes even a fully rational calculation im-
precise, but it also seems likely to feed into and exacerbate the prob-
lems created by the self-serving bias118 and structural secrecy,119 poten-
tially obstructing efforts within an organization to further the cause of 
compliance.  Thus, if the ultimate goal is to prevent human rights 
abuses, then helping corporations better predict their risk of liability 
should be a positive step.120  Instead of categorically rejecting calls to 
amend the ATS,121 or resting their hopes on the development of ac-
commodating case law, human rights advocates should consider ways 
in which statutory reforms could further their purposes and should 
work with the business community to seek common ground. 

This Note is not the place for a full-fledged proposal for reform of 
the ATS, but one particular goal must be emphasized.  To fulfill the 
need for clarity, a new statute should specify standards for aiding and 
abetting liability and the particular violations that federal courts can 
adjudicate.  Both of these issues will be extremely controversial, but 
settling them should be in the interests of both the human rights and 
business communities.  Settlement enables better planning by both 
sides,122 first of all, but more relevant to the problem of irrationality, 
settlement in these two most uncertain areas can also help prevent the 
set of human rights violations that corporations would have unwit-
tingly committed against their self-interest. 

Because reforming the ATS, unlike the proposals outlined earlier, 
raises significant potential costs, more empirical assessment is required 
before any steps should be taken.  It will be important to estimate 
what proportion of violations occurs because of uncertainty in the law, 
whether exacerbated by one of the mechanisms of irrationality or not.  
The gains from increased compliance and other potentially beneficial 
reforms123 must then be weighed against any increase in violations be-
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 118 See Russell B. Korobkin, Behavioral Analysis and Legal Form: Rules vs. Standards Revis-
ited, 79 OR. L. REV. 23, 46 (2000). 
 119 Cf. Joseph Sanders, Firm Risk Management in the Face of Product Liability Rules, in OR-

GANIZATIONS, UNCERTAINTIES, AND RISK, supra note 48, at 57, 79 (noting that “increasing 
rule uncertainty” leads to a bifurcation between the management of product design and the man-
agement of liability). 
 120 A possible alternative view would be that uncertain liability will maximize precaution by 
forcing corporations to err on the safe side.  This has some intuitive plausibility, but one should 
also recall that the mechanisms of organizational irrationality would cut against it. 
 121 See, e.g., Koh, supra note 117, at 270. 
 122 See Larry Alexander & Frederick Schauer, On Extrajudicial Constitutional Interpretation, 
110 HARV. L. REV. 1359, 1371 (1997). 
 123 For example, an updated statute would provide a clearer authorization for U.S. courts to 
hear such suits and thus would weaken arguments for dismissal on political question grounds.  Cf. 
Rachael E. Schwartz, “And Tomorrow?” The Torture Victim Protection Act, 11 ARIZ. J. INT’L & 

COMP. L. 271, 311 (1994) (arguing that the passage of the Torture Victim Protection Act indicates 
the political branches’ understanding that “such cases are suitable for judicial decision”). 
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cause of changes to the statute’s deterrent effect.  On balance, the costs 
might outweigh the benefits depending on the precise changes pro-
posed, but that assessment cannot be made unless both sides engage 
and see what compromises can be reached. 

The irrationality analysis itself points toward one possible com-
promise.  To find aiding and abetting liability, courts have generally 
required corporations to have acted with knowledge or purpose.124  
Yet both standards may lead to only limited deterrence if cognitive 
bias and structural secrecy prevent the proper evaluation of risk.  
Thus, human rights advocates should urge a negligence theory of li-
ability to incentivize corporations to take steps to counteract irrational-
ity.125  In return, corporations might demand the inclusion of a safe 
harbor provision that applies when they take certain steps, such as en-
gaging in an impact assessment before beginning a project and follow-
ing through on the assessment’s recommendations.  Such a compro-
mise has the potential to be a win for both sides if it results both in a 
reduced number of human rights violations and in improved predict-
ability for corporations. 

CONCLUSION 

The first goal of this Note is to identify concerns about organiza-
tional irrationality as an obstacle to improving corporate human rights 
compliance.  The prevalence of these irrational tendencies may be 
presently unclear, but addressing them will only become increasingly 
important as other efforts to develop the rational and normative cases 
for compliance succeed.  Although further empirical research into the 
extent of these problems will be necessary to guide the appropriate re-
sponse, this Note also lays out some possible reforms to begin the con-
versation.  At least some of the proposed interventions warrant imme-
diate consideration because of their relatively low cost.  But all of the 
suggestions are motivated by a common spirit of pragmatism that rec-
ognizes where second-best solutions are worth adopting and compro-
mises are worth pursuing. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 124 Nemeroff, supra note 114, at 255. 
 125 Cf. Langevoort, supra note 20, at 158 (making a similar argument for securities regulation). 
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Introduction 

1. The international community is still in the early stages of adapting the human rights 
regime to provide more effective protection to individuals and communities against 
corporate-related human rights harm. This report to the Human Rights Council presents a 
principles-based conceptual and policy framework intended to help achieve this aim. 

2. Business is the major source of investment and job creation, and markets can be highly 
efficient means for allocating scarce resources. They constitute powerful forces capable of 
generating economic growth, reducing poverty, and increasing demand for the rule of law, 
thereby contributing to the realization of a broad spectrum of human rights. But markets work 
optimally only if they are embedded within rules, customs and institutions. Markets themselves 
require these to survive and thrive, while society needs them to manage the adverse effects of 
market dynamics and produce the public goods that markets undersupply. Indeed, history teaches 
us that markets pose the greatest risks - to society and business itself - when their scope and 
power far exceed the reach of the institutional underpinnings that allow them to function 
smoothly and ensure their political sustainability. This is such a time and escalating charges of 
corporate-related human rights abuses are the canary in the coal mine, signalling that all is not 
well. 

3. The root cause of the business and human rights predicament today lies in the governance 
gaps created by globalization - between the scope and impact of economic forces and actors, and 
the capacity of societies to manage their adverse consequences. These governance gaps provide 
the permissive environment for wrongful acts by companies of all kinds without adequate 
sanctioning or reparation. How to narrow and ultimately bridge the gaps in relation to human 
rights is our fundamental challenge. 

4. The Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises was appointed in July 2005. To meet 
the demanding requirements of the mandate he has, since then, convened 14 multi-stakeholder 
consultations on five continents; conducted more than two dozen research projects, some with 
the assistance of global law firms and other legal experts, non-governmental organizations 
(NGOs), international institutions, and committed individuals; produced more than 1,000 pages 
of documents; received some 20 submissions; and reported twice to the Commission on 
Human Rights and the Human Rights Council.1 Previous reports have responded to the mandate 
provisions asking the Special Representative to identify, clarify and research key legal and 
policy dimensions of the business and human rights agenda.2 The present report, together with its

                                                 
1  The mandate is contained in Commission on Human Rights resolution 2005/69. All 
documentation produced by and for the mandate is posted on the Business and Human Rights 
Resource Centre’s website: http://www.business-humanrights.org/Gettingstarted/ 
UNSpecialRepresentative. The Special Representative thanks all those who contributed to the 
mandate. 
2  E/CN.4/2006/97; A/HRC/4/35 and addenda 1-4; A/HRC/4/74. 
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companion report and addenda,3 responds to the mandate’s invitation for him to submit views 
and recommendations for the Council’s consideration. The mandate’s extensive, inclusive and 
transparent work programme has enabled the Special Representative to reflect on the challenges, 
hear and learn from diverse perspectives, and develop ideas about how best to proceed. 

5. The business and human rights debate currently lacks an authoritative focal point. 
Claims and counter-claims proliferate, initiatives abound, and yet no effort reaches significant 
scale. Amid this confusing mix, laggards - States as well as companies - continue to fly below 
the radar. 

6. Some stakeholders believe that the solution lies in a limited list of human rights for which 
companies would have responsibility, while extending to companies, where they have influence, 
essentially the same range of responsibilities as States. For reasons this report spells out, the 
Special Representative has not adopted this formula. Briefly, business can affect virtually all 
internationally recognized rights. Therefore, any limited list will almost certainly miss one or 
more rights that may turn out to be significant in a particular instance, thereby providing 
misleading guidance. At the same time, as economic actors, companies have unique 
responsibilities. If those responsibilities are entangled with State obligations, it makes it difficult 
if not impossible to tell who is responsible for what in practice. Hence, this report pursues the 
more promising path of addressing the specific responsibilities of companies in relation to all 
rights they may impact. 

7. There is no single silver bullet solution to the institutional misalignments in the business 
and human rights domain. Instead, all social actors - States, businesses, and civil society - must 
learn to do many things differently. But those things must cohere and become cumulative, which 
makes it critically important to get the foundation right. 

8. Every stakeholder group, despite their other differences, has expressed the urgent need for 
a common conceptual and policy framework, a foundation on which thinking and action can 
build. Drawing on the mandate’s work in its first two years, the Special Representative 
introduced the elements of a framework in multi-stakeholder consultations during the autumn 
of 2007.4 

9. The framework rests on differentiated but complementary responsibilities. It comprises 
three core principles: the State duty to protect against human rights abuses by third parties, 
including business; the corporate responsibility to respect human rights; and the need for more 
effective access to remedies. Each principle is an essential component of the framework: the 
State duty to protect because it lies at the very core of the international human rights regime;5

                                                 
3  A/HRC/8/5/Add.1 and 2 and A/HRC/8/16. 

4  Each of these consultations was co-convened with a non-governmental organization (NGO). 

5  The duty to protect is well established in international law and must not be confused with the 
concept of the “responsibility to protect” in the humanitarian intervention debate. 
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the corporate responsibility to respect because it is the basic expectation society has of business; 
and access to remedy, because even the most concerted efforts cannot prevent all abuse, while 
access to judicial redress is often problematic, and non-judicial means are limited in number, 
scope and effectiveness. The three principles form a complementary whole in that each supports 
the others in achieving sustainable progress. 

I.  PROTECT, RESPECT AND REMEDY 

10. The framing of policy challenges can have profound consequences for assigning 
responsibilities to relevant actors and determining whether the combination is capable of meeting 
the overall policy objectives. The business and human rights agenda remains hampered because 
it has not yet been framed in a way that fully reflects the complexities and dynamics of 
globalization and provides governments and other social actors with effective guidance. 

A.  The challenge 

11. How should we frame today’s challenges in order to capture their essential attributes? 
As noted at the outset, our focus should be on ways to reduce or compensate for the governance 
gaps created by globalization, because they permit corporate-related human rights harm to occur 
even where none may be intended. 

12. Take the case of transnational corporations. Their legal rights have been expanded 
significantly over the past generation. This has encouraged investment and trade flows, but it has 
also created instances of imbalances between firms and States that may be detrimental to human 
rights. The more than 2,500 bilateral investment treaties currently in effect are a case in point. 
While providing legitimate protection to foreign investors, these treaties also permit those 
investors to take host States to binding international arbitration, including for alleged damages 
resulting from implementation of legislation to improve domestic social and environmental 
standards - even when the legislation applies uniformly to all businesses, foreign and domestic. 
A European mining company operating in South Africa recently challenged that country’s black 
economic empowerment laws on these grounds.6 

13. At the same time, the legal framework regulating transnational corporations operates much 
as it did long before the recent wave of globalization. A parent company and its subsidiaries 
continue to be construed as distinct legal entities. Therefore, the parent company is generally not 
liable for wrongs committed by a subsidiary, even where it is the sole shareholder, unless the 
subsidiary is under such close operational control by the parent that it can be seen as its mere 
agent. Furthermore, despite the transformative changes in the global economic landscape

                                                 
6  Piero Foresti, Laura De Carli and others v. Republic of South Africa (International Centre for 
Settlement of Investment Disputes, case No. ARB (AF)/07/1). 
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generated by offshore sourcing, purchasing goods and services even from sole suppliers remains 
an unrelated party transaction. Factors such as these make it exceedingly difficult to hold the 
extended enterprise accountable for human rights harm. 

14. Each legally distinct corporate entity is subject to the laws of the countries in which it is 
based and operates. Yet States, particularly some developing countries, may lack the institutional 
capacity to enforce national laws and regulations against transnational firms doing business in 
their territory even when the will is there, or they may feel constrained from doing so by having 
to compete internationally for investment. Home States of transnational firms may be reluctant to 
regulate against overseas harm by these firms because the permissible scope of national 
regulation with extraterritorial effect remains poorly understood, or out of concern that those 
firms might lose investment opportunities or relocate their headquarters. 

15. This dynamic is hardly limited to transnational corporations. To attract investments and 
promote exports, governments may exempt national firms from certain legal and regulatory 
requirements or fail to adopt such standards in the first place. 

16. And what is the result? In his 2006 report, the Special Representative surveyed allegations 
of the worst cases of corporate-related human rights harm. They occurred, predictably, where 
governance challenges were greatest: disproportionately in low income countries; in countries 
that often had just emerged from or still were in conflict; and in countries where the rule of law 
was weak and levels of corruption high. A significant fraction of the allegations involved 
companies being complicit in the acts of governments or armed factions.7 A recent study 
conducted for the mandate by the Office of the United Nations High Commissioner for 
Human Rights (OHCHR) confirms these findings but also shows that adverse business impacts 
on human rights are not limited to these contexts.8 

B.  The framework 

17. Insofar as governance gaps are at the root of the business and human rights predicament, 
effective responses must aim to reduce those gaps. But individual actions, whether by States or 
firms, may be too constrained by the competitive dynamics just described. Therefore, more 
coherent and concerted approaches are required. The framework of “protect, respect, and 
remedy” can assist all social actors - governments, companies, and civil society - to reduce the 
adverse human rights consequences of these misalignments.9 

                                                 
7  E/CN.4/2006/97 

8  See Addendum 2 to this report. 

9  Multi-stakeholder initiatives like the Kimberley Process reflect elements of all three principles; 
they were discussed at length in last year’s report (A/HRC/4/35, paras. 52-61). 



  A/HRC/8/5 
  page 7 
 
18. Take first the State duty to protect. It has both legal and policy dimensions. As documented 
in the Special Representative’s 2007 report, international law provides that States have a duty to 
protect against human rights abuses by non-State actors, including by business, affecting persons 
within their territory or jurisdiction.10 To help States interpret how this duty applies under the 
core United Nations human rights conventions, the treaty monitoring bodies generally 
recommend that States take all necessary steps to protect against such abuse, including to 
prevent, investigate, and punish the abuse, and to provide access to redress.11 States have 
discretion to decide what measures to take, but the treaty bodies indicate that both regulation and 
adjudication of corporate activities vis-à-vis human rights are appropriate. They also suggest that 
the duty applies to the activities of all types of businesses - national and transnational, large and 
small - and that it applies to all rights private parties are capable of impairing. Regional human 
rights systems have reached similar conclusions. 

19. Experts disagree on whether international law requires home States to help prevent 
human rights abuses abroad by corporations based within their territory. There is greater 
consensus that those States are not prohibited from doing so where a recognized basis of 
jurisdiction exists,12 and the actions of the home State meet an overall reasonableness test, which 
includes non-intervention in the internal affairs of other States.13 Indeed, there is increasing 
encouragement at the international level, including from the treaty bodies, for home States to 
take regulatory action to prevent abuse by their companies overseas.14 

20. The 2007 report also described the expanding web of potential corporate liability for 
international crimes, reflecting international standards but imposed through national courts.15 As 
discussed in the next section, in some jurisdictions innovations in regulation and adjudication are 
moving toward greater recognition of the complex organizational forms characteristic of modern 
business enterprises. 

                                                 
10  A/HRC/4/35 and A/HRC/4/35/Add.1. Some States hold that this duty is limited to protecting 
persons who are both within their territory and jurisdiction. 

11  A/HRC/4/35/Add.1. 

12  Recognized bases include where the actor or victim is a national, where the acts have 
substantial adverse effects on the State, or where specific international crimes are involved. 
See A/HRC/4/35/Add.2. 

13  The entire human rights regime may be seen to challenge the classical view of 
non-intervention, but the debate here hinges on what is considered coercive. 

14  For instance, the Committee on the Elimination of Racial Discrimination recently encouraged 
a State party to “take appropriate legislative or administrative measures” to prevent adverse 
impacts on the rights of indigenous peoples in other countries from the activities of corporations 
registered in the State party (CERD/C/CAN/CO/18, para. 17). 
15  A/HRC/4/35, paras. 19-32. 
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21. Further refinements of the legal understanding of the State duty to protect by authoritative 
bodies at national and international levels are highly desirable. But even within existing legal 
principles, the policy dimensions of the duty to protect require increased attention and more 
imaginative approaches from States. 

22. It is often stressed that governments are the appropriate entities to make the difficult 
balancing decisions required to reconcile different societal needs. However, the Special 
Representative’s work raises questions about whether governments have got the balance right. 
His consultations and research, including a questionnaire survey sent to all Member States, 
indicate that many governments take a narrow approach to managing the business and human 
rights agenda.16 It is often segregated within its own conceptual and (typically weak) institutional 
box - kept apart from, or heavily discounted in, other policy domains that shape business 
practices, including commercial policy, investment policy, securities regulation and corporate 
governance. This inadequate domestic policy coherence is replicated internationally. 
Governments should not assume they are helping business by failing to provide adequate 
guidance for, or regulation of, the human rights impact of corporate activities. On the contrary, 
the less governments do, the more they increase reputational and other risks to business. 
Chapter II below elaborates on these issues. 

23. The corporate responsibility to respect human rights is the second principle. It is 
recognized in such soft law instruments as the Tripartite Declaration of Principles Concerning 
Multinational Enterprises and Social Policy,17 and the OECD Guidelines for Multinational 
Enterprises.18 It is invoked by the largest global business organizations in their submission to the 
mandate, which states that companies “are expected to obey the law, even if it is not enforced, 
and to respect the principles of relevant international instruments where national law is absent”.19 
It is one of the commitments companies undertake in joining the Global Compact.20 And the 
Special Representative’s surveys document the fact that companies worldwide increasingly 
claim they respect human rights.21 

                                                 
16  A/HRC/4/35/Add.3. 
17  ILO Official Bulletin, Series A, No. 3 (2000). 

18  See Organisation for Economic Co-operation and Development, DAFFE/IME/WPG(2000)15/ 
FINAL. 

19  International Organisation of Employers, International Chamber of Commerce, Business and 
Industry Advisory Committee to the Organisation for Economic Co-operation and Development 
(OECD), “Business and Human Rights: The Role of Government in Weak Governance Zones”, 
December 2006, paragraph 15, http://www.reports-and-materials.org/Role-of-Business-in-Weak 
Governance-Zones-Dec-2006.pdf. 

20  See http://www.unglobalcompact.org/AboutTheGC/TheTenPrinciples/humanRights.html. 

21  A/HRC/4/35/Add.3, A/HRC/4/35/Add.4 and “Human Rights Policies of Chinese Companies: 
Results from a Survey”, available at http://www.business-humanrights.org/Documents/Ruggie-
China-survey-Sep-2007.pdf. 
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24. To respect rights essentially means not to infringe on the rights of others - put simply, to do 
no harm. Because companies can affect virtually all internationally recognized rights, they 
should consider the responsibility to respect in relation to all such rights, although some may 
require greater attention in particular contexts. There are situations in which companies may 
have additional responsibilities - for example, where they perform certain public functions, or 
because they have undertaken additional commitments voluntarily. But the responsibility to 
respect is the baseline expectation for all companies in all situations. 

25. Yet how do companies know they respect human rights? Do they have systems in place 
enabling them to support the claim with any degree of confidence? Most do not. What is required 
is due diligence - a process whereby companies not only ensure compliance with national laws 
but also manage the risk of human rights harm with a view to avoiding it.22 The scope of human 
rights-related due diligence is determined by the context in which a company is operating, its 
activities, and the relationships associated with those activities. 

26. Access to remedy is the third principle. Even where institutions operate optimally, disputes 
over the human rights impact of companies are likely to occur. Currently, access to formal 
judicial systems is often most difficult where the need is greatest. And non-judicial mechanisms 
are seriously underdeveloped - from the company level up through national and international 
levels. Chapter IV below identifies criteria of effectiveness for grievance mechanisms and 
suggests ways to strengthen the current system. 

II.  THE STATE DUTY TO PROTECT 

27. The general nature of the duty to protect is well understood by human rights experts within 
governments and beyond. What seems less well internalized is the diverse array of policy 
domains through which States may fulfil this duty with respect to business activities, including 
how to foster a corporate culture respectful of human rights at home and abroad. This should be 
viewed as an urgent policy priority for governments - necessitated by the escalating exposure of 
people and communities to corporate-related abuses, and the growing exposure of companies to 
social risks they clearly cannot manage adequately on their own. 

28. The following discussion is not intended to insist on specific legislative or other 
policy actions, but to illustrate important issues and innovative approaches the Special 
Representative believes deserve serious consideration. Adjudication is addressed in 
chapter IV below. 

                                                 
22  A traditional definition of due diligence is “the diligence reasonably expected from, and 
ordinarily exercised by, a person who seeks to satisfy a legal requirement or discharge an 
obligation”. Black’s Law Dictionary, 8th edition (2006). 
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A.  Corporate culture 

29. Governments are uniquely placed to foster corporate cultures in which respecting rights is 
an integral part of doing business. This would reinforce steps companies themselves are asked to 
take to demonstrate their respect for rights, as described in chapter III below. Two approaches 
are illustrated here. 

30. First, governments can support and strengthen market pressures on companies to respect 
rights. Sustainability reporting can enable stakeholders to compare rights-related performance. 
Several States, subnational authorities, and stock exchanges are calling for such disclosure.23 
Sweden requires independently assured sustainability reports using Global Reporting Initiative 
guidelines for its State-owned enterprises, and China recently issued an advisory opinion on this 
subject.24 Some jurisdictions have gone further by redefining fiduciary duties. The recently 
revised United Kingdom Companies Act requires directors to “have regard” to such matters as 
“the impact of the company’s operations on the community and the environment”,25 and 
regulators are increasingly rejecting company attempts to prevent shareholder proposals 
regarding human rights issues being considered at annual general meetings.26 

31. Second, some States are beginning to use “corporate culture” in deciding corporate 
criminal accountability.27 They examine a company’s policies, rules and practices to determine 
criminal liability and punishment, rather than basing accountability on the individual acts of

                                                 
23  Among other examples, the Johannesburg Securities Exchange mandates sustainability 
reporting, as does France’s law on new economic regulations. 

24  “Guidelines for external reporting by Swedish State-owned companies”, 
adopted 29 November 2007, available at http://www.sweden.gov.se/sb/d/8194/a/93506; 
and “Instructing opinions about central State-owned enterprises fulfilling social responsibility”, 
issued by China’s State-owned Asset Supervision and Administration Commission of the 
State Council, 4 January 2008.  

25  Section 172 (1) (d) of the United Kingdom Companies Act (2006), which came into 
effect 1 October 2007. 

26  “Trends in the use of corporate law and shareholder activism to increase corporate 
responsibility and accountability for human rights” prepared for the Special Representative by 
the law firm Fried Frank, available at http://www.business-humanrights.org/Documents/Fried-
Frank-Memo-Dec-2007.pdf. 

27  “Corporate culture as a basis for the criminal liability of corporations” prepared for the 
Special Representative by the law firm Allens Arthur Robinson, available at http://www.reports-
and-materials.org/Allens-Arthur-Robinson-Corporate-Culture-paper-for-Ruggie-Feb-2008.pdf. 
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employees or officers. These principles may be invoked at the liability stage, or during 
sentencing and in exercising prosecutorial discretion.28 Both incentivize companies to have 
appropriate compliance systems. 

32. In principle, inducing a rights-respecting corporate culture should be easier to achieve in 
State-owned enterprises (SOEs). Senior management in SOEs is typically appointed by and 
reports to State entities. Indeed, the State itself may be held responsible under international law 
for the internationally wrongful acts of its SOEs if they can be considered State organs or are 
acting on behalf, or under the orders, of the State. Beyond any legal obligations, human rights 
harm caused by SOEs reflects directly on the State’s reputation, providing it with an incentive in 
the national interest to exercise greater oversight. Much the same is true of sovereign wealth 
funds and the human rights impacts of their investments. 

B.  Policy alignment 

33. The adverse effects of domestic policy incoherence were repeatedly raised at a recent 
consultation held by the Special Representative: “vertical” incoherence, where governments take 
on human rights commitments without regard to implementation; and “horizontal” incoherence, 
where departments - such as trade, investment promotion, development, foreign affairs - work at 
cross purposes with the State’s human rights obligations and the agencies charged with 
implementing them.29 Consider two instances of this latter pattern: the first from host States, the 
second from home States. 

34. To attract foreign investment, host States offer protection through bilateral investment 
treaties and host government agreements. They promise to treat investors fairly, equitably, and 
without discrimination, and to make no unilateral changes to investment conditions. But investor 
protections have expanded with little regard to States’ duties to protect, skewing the balance 
between the two. Consequently, host States can find it difficult to strengthen domestic social and 
environmental standards, including those related to human rights, without fear of foreign 
investor challenge, which can take place under binding international arbitration. 

35. This imbalance creates potential difficulties for all types of countries. Agreements between 
host governments and companies sometimes include promises to “freeze” the existing regulatory 
regime for the project’s duration, which can be a half-century for major infrastructure and 
extractive industries projects. During the investment’s lifetime, even social and environmental 
regulatory changes that are applied equally to domestic companies can be challenged by foreign 
investors claiming exemption or compensation. 

36. The imbalance is particularly problematic for developing countries. A study conducted 
jointly for this mandate and the International Finance Corporation shows that contracts signed 

                                                 
28  For examples of the former, see section 12.3 of Australia’s Criminal Code Act 1995 (Cth) 
and article 102 of the Swiss Penal Code.  For an example of the latter, see chapter 8 of the 
United States Federal Sentencing Guidelines Manual: (2006) §8C2.5(b)(1). 

29  See Addendum 1 to this report. 
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with non-OECD countries constrain the host State’s regulatory powers significantly more than 
those signed with OECD countries - and that country risk ratings alone do not seem to account 
for the variance.30 Yet it is precisely in developing countries that regulatory development may be 
most needed. 

37. When investment cases go to international arbitration they are generally treated as 
commercial disputes in which public interest considerations, including human rights, play little if 
any role. Additionally, arbitration processes are often conducted in strict confidentiality so that 
the public in the country facing a claim may not even know of its existence. Where human rights 
and other public interests are concerned, transparency should be a governing principle, without 
prejudice to legitimate commercial confidentiality. 

38. States, companies, the institutions supporting investments, and those designing arbitration 
procedures should work towards developing better means to balance investor interests and the 
needs of host States to discharge their human rights obligations.31 

39. Now consider an example from the home State side. It concerns export credit agencies 
(ECAs), which finance or guarantee exports and investments in regions and sectors that may be 
too risky for the private sector alone. ECAs may be State agencies or privatized, but all are 
mandated by the State and perform a public function. Despite this State nexus, however, 
relatively few ECAs explicitly consider human rights at any stage of their involvement; indeed, 
in informal discussions, a number indicate they might require specific authority from their 
government overseers to do so. 

40. On policy grounds alone, a strong case can be made that ECAs, representing not only 
commercial interests but also the broader public interest, should require clients to perform 
adequate due diligence on their potential human rights impacts. This would enable ECAs to flag 
up where serious human rights concerns would require greater oversight - and possibly indicate 
where State support should not proceed or continue. 

41. Closer alignment between a State’s ECA and its official development agency is also 
desirable. A development agency may view the arrival of an ECA-supported private investment 
in a particular region of a country as reason to focus its own efforts elsewhere. But if the

                                                 
30  See “Stabilization clauses and human rights”, available at http://www.reports-and-
materials.org/Stabilization-Clauses-and-Human-Rights-11-Mar-2008.pdf. 

31  Similar concerns have been raised regarding international and regional trade agreements, 
specifically about the State’s ability to ensure access to essential services and protect the right to 
health. The Special Representative has not had the opportunity to conduct independent research 
on these trade-related issues. 
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investment has a large physical and social footprint, the chances are that it will generate 
pressures that local authorities may need help in managing - and which the home country 
development agency might be able to provide. 

42. This is but a small sample of issues where more effective policy alignment by States is 
required to support the business and human rights agenda. 

C.  The international level 

43. Effective guidance and support at the international level would help States achieve greater 
policy coherence. The human rights treaty bodies can play an important role in making 
recommendations to States on implementing their obligations to protect rights vis-à-vis corporate 
activities.32 Special procedures mandate holders can also highlight relevant issues.33 OHCHR can 
contribute to capacity-building in States that may lack the necessary tools by providing technical 
advice. 

44. States are encouraged to share information about challenges and best practices, thus 
promoting more consistent approaches and perhaps increasing their expectations of each other 
for protecting rights against corporate abuse. Peer learning would be facilitated by States 
including information about business in their reports for the universal periodic review. 

45. Where States lack the technical or financial resources to effectively regulate companies 
and monitor their compliance, assistance from other States with the relevant knowledge and 
experience offers an important means to strengthen the enforcement of human rights standards. 
Such partnerships could be particularly fruitful between States that have extensive trade and 
investment links, and between the home and host States of the same transnationals. 

46. Finally, the OECD Guidelines are currently the most widely applicable set of 
government-endorsed standards related to corporate responsibility and human rights. Most 
recently updated in 2000, their current human rights provisions not only lack specificity, but in 
key respects have fallen behind the voluntary standards of many companies and business 
organizations. A revision of the Guidelines addressing these concerns would be timely. 

D.  Conflict zones 

47. It is well established that some of the most egregious human rights abuses, including those 
related to corporations, occur in conflict zones. The human rights regime cannot function as 
intended in the unique circumstances of sporadic or sustained violence, governance breakdown,

                                                 
32  In June 2007, the Special Representative met with treaty body representatives to discuss their 
emerging guidance. 

33  In June 2007, the Special Representative met with other human rights mandate holders to 
share experiences. 
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and absence of the rule of law. Specific policy innovations are required to prevent corporate 
abuse, yet it seems that many States lag behind international institutions and responsible 
businesses in grappling with these difficult issues.34 

48. State policies and practices - where they exist at all - are limited, fragmented and mostly 
unilateral. The use of Security Council sanctions targeting certain companies deemed to have 
contributed to conflicts in the Democratic Republic of the Congo, Sierra Leone and Liberia 
demonstrated a restraining effect. A recent report by the Secretary-General recommends that this 
enforcement tool be continued and improved.35 But there is a need for more proactive policies to 
prevent harmful corporate involvement in conflict situations. As the Secretary-General notes, 
States need to do more to “promote conflict-sensitive practices in their business sectors”.36 

49. Home States could identify indicators to trigger alerts with respect to companies in 
conflict zones. They could then provide or facilitate access to information and advice - whether 
from home or their overseas embassies - to help businesses address the heightened human rights 
risks and ensure they act appropriately when engaging with local actors. There may be a point 
at which the home State would withdraw its support altogether. None of this detracts from 
host State duties to protect against all corporate abuse within their jurisdictions, including 
conflict zones. 

E.  Summing up 

50. The human rights regime rests upon the bedrock role of States. That is why the duty to 
protect is a core principle of the business and human rights framework. But meeting business and 
human rights challenges also requires the active participation of business directly. We now turn 
to the second principle. 

III.  THE CORPORATE RESPONSIBILITY TO RESPECT 

51. When it comes to the role companies themselves must play, the main focus in the debate 
has been on identifying a limited set of rights for which they may bear responsibility. For 
example, the draft norms on the responsibilities of transnational corporations and other business 
enterprises with regard to human rights generated intense discussions about whether its list of 
rights was too long or too short, and why some rights were included and others not. At the same

                                                 
34  To explore these issues, the Special Representative held a consultation in collaboration with 
Global Witness; see Addendum 1 to this report. 

35  S/2008/18, particularly paragraphs 16-18. In some instances, the lists identifying individuals 
and companies for sanctions has been criticized on due process grounds. 

36  Ibid, para. 20. 



  A/HRC/8/5 
  page 15 
 
time, the norms would have extended to companies essentially the entire range of duties that 
States have, separated only by the undefined concepts of “primary” versus “secondary” 
obligations and “corporate sphere of influence”. This formula emphasizes precisely the wrong 
side of the equation: defining a limited list of rights linked to imprecise and expansive 
responsibilities, rather than defining the specific responsibilities of companies with regard to all 
rights. 

52. The table below shows why any attempt to limit internationally recognized rights is 
inherently problematic. Drawn from more than 300 reports of alleged corporate-related human 
rights abuses, it makes a critical point: there are few if any internationally recognized rights 
business cannot impact - or be perceived to impact - in some manner. Therefore, companies 
should consider all such rights. It may be useful for operational guidance purposes to map which 
rights companies have tended to affect most often in particular sectors or situations.37 It is also 
helpful for companies to understand how human rights relate to their management functions - for 
example, human resources, security of assets and personnel, supply chains, and community 
engagement.38 Both means of developing guidance should be pursued, but neither limits the 
rights companies should take into account. 

Business impact on human rights 

Labour rights 

Freedom of association Right to equal pay for equal work 

Right to organize and participate in collective 
bargaining 

Right to equality at work 

Right to non-discrimination Right to just and favourable remuneration 

Abolition of slavery and forced labour Right to a safe work environment 

Abolition of child labour Right to rest and leisure 

Right to work  Right to family life 

                                                 
37  For example, the International Council on Mining and Metals conducted a study of 38 cases 
of allegations of human rights or related abuses involving mining companies in order to 
uncover patterns of human rights impacts. Second submission to the Special Representative, 
October 2006, available at http://www.icmm.com/newsdetail.php?rcd=119. 

38  The companies in the Business Leaders Initiative on Human Rights (BLIHR) are developing 
this approach. See http://www.blihr.org. 
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Non-labour rights 

Right to life, liberty and security 
of the person 

Right of peaceful assembly Right to an adequate 
standard of living 
(including food, clothing, 
and housing) 

Freedom from torture or cruel, 
inhuman or degrading treatment 

Right to marry and form a 
family 

Right to physical and 
mental health; access to 
medical services 

Equal recognition and protection 
under the law 

Freedom of thought, 
conscience and religion 

Right to education 

Right to a fair trial Right to hold opinions, 
freedom of information 
and expression 

Right to participate in 
cultural life, the benefits of 
scientific progress, and 
protection of authorial 
interests 

Right to self-determination Right to political life Right to social security 

Freedom of movement Right to privacy   

 Source: This table is based on a study of 320 cases (from all regions and sectors) of alleged 
corporate-related human rights abuse reported on the Business and Human Rights Resource 
Centre website from February 2005 to December 2007. Each case was coded for what right(s) 
the alleged abuse impacted, referencing the rights in the Universal Declaration of Human Rights, 
International Covenant on Civil and Political Rights, International Covenant on Economic, 
Social and Cultural Rights, and ILO core conventions. For the full study, including sources and 
methodology, see Addendum 2 to this report. 

53. The more difficult question of what precise responsibilities companies have in relation to 
rights has received far less attention. While corporations may be considered “organs of society”, 
they are specialized economic organs, not democratic public interest institutions. As such, their 
responsibilities cannot and should not simply mirror the duties of States. Accordingly, the 
Special Representative has focused on identifying the distinctive responsibilities of companies in 
relation to human rights. 

A.  Respecting rights 

54. In addition to compliance with national laws, the baseline responsibility of companies is to 
respect human rights. Failure to meet this responsibility can subject companies to the courts of 
public opinion - comprising employees, communities, consumers, civil society, as well as 
investors - and occasionally to charges in actual courts. Whereas governments define the scope 
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of legal compliance, the broader scope of the responsibility to respect is defined by social 
expectations - as part of what is sometimes called a company’s social licence to operate.39 

55. The corporate responsibility to respect exists independently of States’ duties. Therefore, 
there is no need for the slippery distinction between “primary” State and “secondary” corporate 
obligations - which in any event would invite endless strategic gaming on the ground about who 
is responsible for what. Furthermore, because the responsibility to respect is a baseline 
expectation, a company cannot compensate for human rights harm by performing good deeds 
elsewhere. Finally, “doing no harm” is not merely a passive responsibility for firms but may 
entail positive steps - for example, a workplace anti-discrimination policy might require the 
company to adopt specific recruitment and training programmes. 

B.  Due diligence 

56. To discharge the responsibility to respect requires due diligence. This concept describes the 
steps a company must take to become aware of, prevent and address adverse human rights 
impacts. Comparable processes are typically already embedded in companies because in many 
countries they are legally required to have information and control systems in place to assess and 
manage financial and related risks.40 

57. If companies are to carry out due diligence, what is its scope? The process inevitably will 
be inductive and fact-based, but the principles guiding it can be stated succinctly. Companies 
should consider three sets of factors. The first is the country contexts in which their business 
activities take place, to highlight any specific human rights challenges they may pose. The 
second is what human rights impacts their own activities may have within that context - for 
example, in their capacity as producers, service providers, employers, and neighbours. The third 
is whether they might contribute to abuse through the relationships connected to their activities, 
such as with business partners, suppliers, State agencies, and other non-State actors. How far or 
how deep this process must go will depend on circumstances. 

58. For the substantive content of the due diligence process, companies should look, at a 
minimum, to the international bill of human rights and the core conventions of the ILO, because 
the principles they embody comprise the benchmarks against which other social actors judge the 
human rights impacts of companies. 

                                                 
39  There are situations where national laws and international standards conflict. Further guidance 
for companies needs to be developed, but companies serious about seeking to resolve the 
dilemma are finding ways to honour the spirit of international standards. 

40  “There are due diligence processes that a corporation must undertake to meet its general legal 
obligations that either accommodate or are at least amenable to consideration of human rights 
laws or standards”. Allens Arthur Robinson, “Corporate duty and human rights under 
Australian law”, prepared for the Special Representative, p. 1, available at 
http://www.business-humanrights.org/Updates/Archive/SpecialRepPapers. 
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59. The Special Representative’s research and consultations indicate that a basic human rights 
due diligence process should include the following.41 

Policies 

60. Companies need to adopt a human rights policy. Broad aspirational language may be used 
to describe respect for human rights, but more detailed guidance in specific functional areas is 
necessary to give those commitments meaning. 

Impact assessments  

61. Many corporate human rights issues arise because companies fail to consider the potential 
implications of their activities before they begin. Companies must take proactive steps to 
understand how existing and proposed activities may affect human rights. The scale of human 
rights impact assessments will depend on the industry and national and local context.42 While 
these assessments can be linked with other processes like risk assessments or environmental and 
social impact assessments, they should include explicit references to internationally recognized 
human rights. Based on the information uncovered, companies should refine their plans to 
address and avoid potential negative human rights impacts on an ongoing basis. 

Integration 

62. The integration of human rights policies throughout a company may be the biggest 
challenge in fulfilling the corporate responsibility to respect. As is true for States, human rights 
considerations are often isolated within a company. That can lead to inconsistent or contradictory 
actions: product developers may not consider human rights implications; sales or procurement 
teams may not know the risks of entering into relationships with certain parties; and company 
lobbying may contradict commitments to human rights. Leadership from the top is essential to 
embed respect for human rights throughout a company, as is training to ensure consistency, as 
well as capacity to respond appropriately when unforeseen situations arise.43 

Tracking performance 

63. Monitoring and auditing processes permit a company to track ongoing developments. 
The procedures may vary across sectors and even among company departments, but regular 
updates of human rights impact and performance are crucial. Tracking generates information

                                                 
41  The principles are the same for all companies, although specific procedures may differ in 
small and medium-sized enterprises. 

42  The Special Representative submitted a separate report on this subject in 2007 (A/HRC/4/74). 

43  BLIHR, OHCHR, and the Global Compact, A Guide for Integrating Human Rights into 
Business Management, available at www.ohchr.org/Documents/Publications/ 
GuideHRBusinessen.pdf. 
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needed to create appropriate incentives and disincentives for employees and ensure continuous 
improvement. Confidential means to report non-compliance, such as hotlines, can also provide 
useful feedback. 

64. As companies adopt and refine due diligence practices, industry and multi-stakeholder 
initiatives can promote sharing of information, improvement of tools, and standardization of 
metrics. The Global Compact is well-positioned to play such a role, enjoying a United Nations 
platform and reaching widely into the corporate community, including in developing countries. 

C.  Sphere of influence 

65. The Special Representative’s mandate calls on him to research and clarify the concepts of 
corporate “sphere of influence” and “complicity”. His detailed analysis is presented in a separate 
report.44 Here the concepts are addressed specifically in relation to the corporate responsibility to 
respect human rights. 

66. Sphere of influence was introduced into corporate social responsibility discourse by the 
Global Compact. It was intended as a spatial metaphor: the “sphere” was expressed in 
concentric circles with company operations at the core, moving outward to suppliers, the 
community, and beyond, with the assumption that the “influence” - and thus presumably the 
responsibility - of the company declines from one circle to the next. The draft norms later 
proposed the concept as a basis for attributing legal obligations to companies, using it as though 
it were analogous to the jurisdiction of States. 

67. Sphere of influence remains a useful metaphor for companies in thinking about their 
human rights impacts beyond the workplace and in identifying opportunities to support human 
rights, which is what the Global Compact seeks to achieve.45 But a more rigorous approach is 
required to define the parameters of the responsibility to respect and its due diligence 
component. 

68. To begin with, sphere of influence conflates two very different meanings of influence: one 
is impact, where the company’s activities or relationships are causing human rights harm; the 
other is whatever leverage a company may have over actors that are causing harm. The first falls 
squarely within the responsibility to respect; the second may only do so in particular 
circumstances. 

69. Anchoring corporate responsibility in the second meaning of influence requires assuming, 
in moral philosophy terms, that “can implies ought”. But companies cannot be held responsible 
for the human rights impacts of every entity over which they may have some influence, because

                                                 
44  A/HRC/8/16. 

45  See http://www.unglobalcompact.org/AboutTheGC/TheTenPrinciples/index.html. 
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this would include cases in which they were not a causal agent, direct or indirect, of the harm in 
question. Nor is it desirable to have companies act whenever they have influence, particularly 
over governments. Asking companies to support human rights voluntarily where they have 
influence is one thing; but attributing responsibility to them on that basis alone is quite another. 

70. Moreover, influence can only be defined in relation to someone or something. 
Consequently, it is itself subject to influence: a government can deliberately fail to perform its 
duties in the hope or expectation that a company will yield to social pressures to promote or fulfil 
certain rights - again demonstrating why State duties and corporate responsibilities must be 
defined independently of one another. 

71. Finally, the emphasis on proximity in the sphere of influence model can be misleading. 
Clearly, companies need to be concerned with their impact on workers and surrounding 
communities. But their activities can equally affect the rights of people far away from the 
source - as, for example, violations of privacy rights by Internet service providers can endanger 
dispersed end-users. Hence, it is not proximity that determines whether or not a human rights 
impact falls within the responsibility to respect, but rather the company’s web of activities and 
relationships. 

72. In short, the scope of due diligence to meet the corporate responsibility to respect human 
rights is not a fixed sphere, nor is it based on influence. Rather, it depends on the potential and 
actual human rights impacts resulting from a company’s business activities and the relationships 
connected to those activities. 

D.  Complicity 

73. The corporate responsibility to respect human rights includes avoiding complicity. 
The concept has legal and non-legal pedigrees, and the implications of both are 
important for companies. Complicity refers to indirect involvement by companies in human 
rights abuses - where the actual harm is committed by another party, including governments and 
non-State actors. Due diligence can help a company avoid complicity. 

74. The legal meaning of complicity has been spelled out most clearly in the area of aiding and 
abetting international crimes, i.e. knowingly providing practical assistance or encouragement that 
has a substantial effect on the commission of a crime, as discussed in the 2007 report of the 
Special Representative.46 The number of domestic jurisdictions in which charges for 
international crimes can be brought against corporations is increasing, and companies may also 
incur non-criminal liability for complicity in human rights abuses. 

75. In non-legal contexts, corporate complicity has become an important benchmark for social 
actors, including public and private investors, the Global Compact, campaigning organizations, 
and companies themselves. Claims of complicity can impose reputational costs and even lead to

                                                 
46  A/HRC/4/35, paras. 22-32. 
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divestment, without legal liability being established.47 In this context, allegations of complicity 
have included indirect violations of the broad spectrum of human rights - political, civil, 
economic, social, and cultural.  

76. Owing to the relatively limited case history, especially in relation to companies rather than 
individuals, and given the substantial variations in definitions of complicity within and between 
the legal and non-legal spheres, it is not possible to specify definitive tests for what constitutes 
complicity in any given context. But companies should bear in mind the considerations set out 
below. 

77. Mere presence in a country, paying taxes, or silence in the face of abuses is unlikely to 
amount to the practical assistance required for legal liability. However, acts of omission in 
narrow contexts have led to legal liability of individuals when the omission legitimized or 
encouraged the abuse.48 Moreover, under international criminal law standards, practical 
assistance or encouragement need neither cause the actual abuse, nor be related temporally or 
physically to the abuse. 

78. Similarly, deriving a benefit from a human rights abuse is not likely on its own to bring 
legal liability. Nevertheless, benefiting from abuses may carry negative implications for 
companies in the public perception. 

79. Legal interpretations of “having knowledge” vary. When applied to companies, it might 
require that there be actual knowledge, or that the company “should have known”, that its actions 
or omissions would contribute to a human rights abuse. Knowledge may be inferred from both 
direct and circumstantial facts. The “should have known” standard is what a company could 
reasonably be expected to know under the circumstances. 

80. In international criminal law, complicity does not require knowledge of the specific abuse 
or a desire for it to have occurred, as long as there was knowledge of the contribution. Therefore, 
it may not matter that the company was merely carrying out normal business activities if those 
activities contributed to the abuse and the company was aware or should have been aware of its 
contribution. The fact that a company was following orders, fulfilling contractual obligations, or 
even complying with national law will not, alone, guarantee it legal protection. 

81. In short, the relationship between complicity and due diligence is clear and compelling: 
companies can avoid complicity by employing the due diligence processes described above - 
which, as noted, apply not only to their own activities but also to the relationships connected 
with them. 

                                                 
47  The Norwegian Government pension fund excludes and has divested from companies, 
including Wal-Mart, for complicity in human rights violations. Council on Ethics for the 
Government Pension Fund, annual reports 2006 and 2007, available at http://www.regjeringen. 
no/en/sub/Styrer-rad-utvalg/ethics_council/annual-reports.html?id=458699. 

48  For example, International Criminal Tribunal for the former Yugoslavia, Trial Chamber 
judgement Kvocka et al (IT-98-30/1-T), 2 November 2001, paras. 257-261. 
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IV.  ACCESS TO REMEDIES 

82. Effective grievance mechanisms play an important role in the State duty to protect, in both 
its legal and policy dimensions, as well as in the corporate responsibility to respect. State 
regulation proscribing certain corporate conduct will have little impact without accompanying 
mechanisms to investigate, punish, and redress abuses. Equally, the corporate responsibility to 
respect requires a means for those who believe they have been harmed to bring this to the 
attention of the company and seek remediation, without prejudice to legal channels available. 
Providing access to remedy does not presume that all allegations represent real abuses or bona 
fide complaints. 

83. Expectations for States to take concrete steps to adjudicate corporate-related human rights 
harm are expanding. Treaty bodies increasingly recommend that States investigate and punish 
human rights abuse by corporations and provide access to redress for such abuse when it affects 
persons within their jurisdiction.49 Redress could include compensation, restitution, guarantees of 
non-repetition, changes in relevant law and public apologies. As discussed earlier, regulators are 
also using new tools to hold corporations accountable under both civil and criminal law, focused 
on failures in organizational culture. 

84. Non-judicial mechanisms play an important role alongside judicial processes. They 
may be particularly significant in a country where courts are unable, for whatever reason, to 
provide adequate and effective access to remedy. Yet they are also important in societies with 
well-functioning rule of law institutions, where they may provide a more immediate, accessible, 
affordable, and adaptable point of initial recourse. 

85. State-based, non-judicial mechanisms include agencies with oversight of particular 
standards (for example, health and safety); publicly funded mediation services, such as those 
handling labour rights disputes in the United Kingdom and South Africa; national human rights 
institutions; or mechanisms such as the OECD’s National Contact Points. 

86. Non-State mechanisms may be linked to industry-based or multi-industry organizations; to 
multi-stakeholder initiatives ensuring member compliance with standards; to project financiers 
requiring certain standards of clients; or to particular companies or projects. Non-State 
mechanisms must not undermine the strengthening of State institutions, particularly judicial 
mechanisms, but can offer additional opportunities for recourse and redress. 

87. Yet this patchwork of mechanisms remains incomplete and flawed. It must be improved in 
its parts and as a whole. 

                                                 
49  For instance, the Committee on the Rights of the Child increasingly recommends that States 
parties comply with article 3 (4) of the Optional Protocol to the Convention on the Rights of the 
Child on the sale of children, child prostitution and child pornography, which requires them to 
take measures, where appropriate and, subject to national law, to establish criminal, civil or 
administrative liability of legal persons for treaty offences. See A/HRC/4/35/Add.1, para. 64. 



  A/HRC/8/5 
  page 23 
 

A.  Judicial mechanisms 

88. Judicial mechanisms are often under-equipped to provide effective remedies for victims of 
corporate abuse. Victims face particular challenges when seeking personal compensation or 
reparation as opposed to more general sanction of the corporation through a fine or 
administrative remedies. They may lack a basis in domestic law on which to found a claim. Even 
if they can bring a case, political, economic or legal considerations may hamper enforcement. 

89. Some complainants have sought remedy outside the State where the harm occurred, 
particularly through home State courts, but have faced extensive obstacles. Costs may be 
prohibitive, especially without legal aid; non-citizens may lack legal standing; and claims may 
be barred by statutes of limitations. Matters are further complicated if the claimant is seeking 
redress from a parent corporation for actions by a foreign subsidiary. In common law countries, 
the court may dismiss the case based on forum non conveniens grounds - essentially, that there is 
a more appropriate forum for it. Even the most independent judiciaries may be influenced by 
governments arguing for dismissal based on various “matters of State”. These obstacles may 
deter claims or leave the victim with a remedy that is difficult to enforce. 

90. The law is slowly evolving in response to some of these obstacles. In some jurisdictions, 
plaintiffs have brought cases against parent companies claiming that they should be held 
responsible for their own actions and omissions in relation to harm involving their foreign 
subsidiaries.50 Elsewhere it is getting somewhat more difficult for defendant companies to 
have cases alleging harm abroad dismissed on the basis that there is a more appropriate 
forum.51 And foreign plaintiffs are using the United States Alien Tort Claims Act to sue even 
non-United States companies for harm suffered abroad.52 

91. States should strengthen judicial capacity to hear complaints and enforce remedies against 
all corporations operating or based in their territory, while also protecting against frivolous 
claims. States should address obstacles to access to justice, including for foreign plaintiffs - 
especially where alleged abuses reach the level of widespread and systematic human rights 
violations. 

                                                 
50  For example, Connelly v. RTZ Corporation plc and others [1998] AC 854, and Lubbe v. 
Cape plc [2000] 4 All ER 268 (House of Lords, United Kingdom). 

51  The European Court of Justice has confirmed that national courts in an EU member State may 
not dismiss actions against companies domiciled in that State on forum non conveniens grounds. 
Owusu v. Jackson [2005] ECR-I-1283. And in Australia, defendants must now prove that the 
forum is “clearly inappropriate”. Voth v. Manildra Flour Mills Pty. Ltd. (1990) 171 C.L.R. 538 
(H.C.A.). 

52  More than 40 cases have been brought against companies under this statute since 1993, when 
the first was filed. 
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B.  Non-judicial grievance mechanisms 

92. Non-judicial mechanisms to address alleged breaches of human rights standards should 
meet certain principles to be credible and effective. Based on a year of multi-stakeholder and 
bilateral consultations related to the mandate,53 the Special Representative believes that, at a 
minimum, such mechanisms must be: 

 (a) Legitimate: a mechanism must have clear, transparent and sufficiently independent 
governance structures to ensure that no party to a particular grievance process can interfere with 
the fair conduct of that process; 

 (b) Accessible: a mechanism must be publicized to those who may wish to access it and 
provide adequate assistance for aggrieved parties who may face barriers to access, including 
language, literacy, awareness, finance, distance, or fear of reprisal; 

 (c) Predictable: a mechanism must provide a clear and known procedure with a time 
frame for each stage and clarity on the types of process and outcome it can (and cannot) offer, as 
well as a means of monitoring the implementation of any outcome; 

 (d) Equitable: a mechanism must ensure that aggrieved parties have reasonable access to 
sources of information, advice and expertise necessary to engage in a grievance process on fair 
and equitable terms; 

 (e) Rights-compatible: a mechanism must ensure that its outcomes and remedies accord 
with internationally recognized human rights standards; 

 (f) Transparent: a mechanism must provide sufficient transparency of process and 
outcome to meet the public interest concerns at stake and should presume transparency wherever 
possible; non-State mechanisms in particular should be transparent about the receipt of 
complaints and the key elements of their outcomes. 

C.  Company-level grievance mechanisms 

93. Currently, the primary means through which grievances against companies play out are 
litigation and public campaigns. For a company to take a bet on winning lawsuits or successfully 
countering hostile campaigns is at best optimistic risk management. Companies should identify 
and address grievances early, before they escalate. An effective grievance mechanism is part of 
the corporate responsibility to respect. 

                                                 
53  The process involved experts from all stakeholder groups and regions. These principles, based 
on more specific guidance developed for companies, apply across non-judicial mechanisms of 
different kinds. See http://www.business-humanrights.org/Links/Repository/308254/ 
link_page_view. 



  A/HRC/8/5 
  page 25 
 
94. A company can provide a grievance mechanism directly and be integrally involved in its 
administration. This could include the use of external resources - possibly shared with other 
companies - such as hotlines for raising complaints, advisory services for complainants, or expert 
mediators. Or it may involve a wholly external mechanism. Whatever the form, the company 
should ensure that the process abides by the principles outlined above. 

95. Where a company is directly involved in administering a mechanism, problems may arise 
if it acts as both defendant and judge. Therefore, the mechanism should focus on direct or 
mediated dialogue. It should be designed and overseen jointly with representatives of the groups 
who may need to access it. Care should be taken to redress imbalances in information and 
expertise between parties, enabling effective dialogue and sustainable solutions. These 
mechanisms should not negatively impact opportunities for complainants to seek recourse 
through State-based mechanisms, including the courts. 

D.  State-based non-judicial mechanisms 

96. According to the research carried out under the mandate, of the 85 recognized national 
human rights institutions (NHRIs) at least 40 are able to handle grievances related to the human 
rights performance of companies. Of these, 31 are accredited under the Paris Principles.54 Some 
are limited to human rights abuses alleged against State-owned enterprises or private companies 
providing public services. Others can address grievances against any kind of company, but only 
with regard to specific kinds of human rights-related grievances, often discrimination. A third 
group - notably in Africa - admits grievances against all companies with regard to any human 
rights issue.55 

97. The actual and potential importance of these institutions cannot be overstated. Where 
NHRIs are able to address grievances involving companies, they can provide a means to hold 
business accountable. NHRIs are particularly well-positioned to provide processes - whether 
adjudicative or mediation-based - that are culturally appropriate, accessible, and expeditious. 
Even where they cannot themselves handle grievances, they can provide information and advice 
on other avenues of recourse to those seeking remedy. Through increased interchange of 
information, they could act as lynchpins within the wider system of grievance mechanisms, 
linking local, national and international levels across countries and regions. NHRIs that do not

                                                 
54  The Paris Principles relate to the status of national human rights institutions (NHRIs) 
and establish criteria for their composition, guarantees of independence and 
pluralism, competence, responsibilities and methods of operation. See 
http://www.nhri.net/default.asp?PID=312&DID=0. 

55  “Business and Human Rights: A Survey of NHRI Practices”, at 
http://www.business-humanrights.org/Gettingstarted/UNSpecialRepresentative. 
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currently publicize information about their business-related work should do so. The Special 
Representative welcomes plans on the part of the International Coordinating Committee of 
NHRIs, supported by OHCHR, to address the issue of how this work might be further 
strengthened. 

98. The 40 States adhering to the OECD Guidelines for Multinational Enterprises must provide 
a National Contact Point (NCP) whose tasks include handling grievances. OECD provides 
procedural guidance, with individual NCPs having flexibility in the application of the 
Guidelines. The NCPs are potentially an important vehicle for providing remedy. However, with 
a few exceptions, experience suggests that in practice they have too often failed to meet this 
potential. The housing of some NCPs primarily or wholly within government departments tasked 
with promoting business, trade and investment raises questions about conflicts of interest. NCPs 
often lack the resources to undertake adequate investigation of complaints and the training to 
provide effective mediation. There are typically no time frames for the commencement or 
completion of the process, and outcomes are often not publicly reported. In sum, many NCP 
processes appear to come up short when measured against the minimum principles set out in 
paragraph 92 above. 

99. Certain NCPs, recognizing such shortfalls, have sought innovative solutions. Several have 
involved multiple government departments and created multi-stakeholder advisory groups. 
Perhaps most interesting is the decision of the Dutch Government to reorganize its NCP such 
that a four-person multi-stakeholder group handles grievances independent of, though supported 
administratively by, the Government. Alternative suggestions have included placing NCPs under 
the legislative branch or within a NHRI. OECD and adhering States should consider these and 
other options for addressing current deficits, while preserving the important role of governments 
in raising awareness of the Guidelines and providing incentives for corporate compliance and 
learning. 

E.  Multi-stakeholder or industry initiatives and financiers 

100. For multi-stakeholder or industry initiatives aiming to advance human rights standards in 
the practices of their corporate members, a grievance mechanism provides an important check on 
performance. The same is true for financial institutions seeking to ensure compliance with 
human rights standards in the conduct of the projects they support. In the absence of an effective 
grievance mechanism, the credibility of such initiatives and institutions may be questioned. The 
Voluntary Principles on Security and Human Rights recently faced this challenge, and the 
Special Representative knows of calls for other initiatives, including the Equator Principles, to 
develop a grievance process. Furthermore, while many of these mechanisms require their 
corporate members or clients to have their own grievance processes as a first port of call, few set 
clear process standards for them. This risks encouraging tokenistic rather than effective 
processes at the operational level. 

101. As the number of initiatives aimed at promoting standards increases, collaborative models 
for their grievance mechanisms will likely become more important. These could facilitate access 
for complainants by providing a single avenue for recourse to multiple organizations; marshal
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the collective leverage of organizations and their members to achieve solutions; and reduce the 
resource implications for the individual entities involved. The organizations concerned must 
remain responsible for ensuring that any such mechanism meets the minimum principles 
described above. 

F.  Gaps in access 

102. The foregoing describes a patchwork of grievance mechanisms at different levels of the 
international system, with different constituencies and processes. Yet considerable numbers of 
individuals whose human rights are impacted by corporations, lack access to any functioning 
mechanism that could provide remedy. This is due in part to a lack of awareness as to where 
these mechanisms are located, how they function, and what supporting resources exist. NHRIs, 
NGOs, academic institutions, governments and other actors could address this gap through 
improved information flows. 

103. Yet this is not solely about a lack of information. It also reflects intended and unintended 
limitations in the competence and coverage of existing mechanisms. Consequently, some actors 
have proposed the creation of a global ombudsman function that could receive and handle 
complaints. Such a mechanism would need to provide ready access without becoming a first port 
of call; offer effective processes without undermining the development of national mechanisms; 
provide timely responses while likely being located far from participants; and furnish appropriate 
solutions while dealing with different sectors, cultures and political contexts. It would need to 
show some early successes if faith in its capacity were not quickly to be undermined. To perform 
these tasks any such function would need to be well-resourced. Careful consideration should go 
into whether these criteria actually can and would be met before moving in this direction. 

V.  CONCLUSION 

104. The current debate on the business and human rights agenda originated in the 1990s, 
as liberalization, technology, and innovations in corporate structure combined to expand 
prior limits on where and how businesses could operate globally. Many countries, including 
in the developing world, have been able to take advantage of this new economic landscape 
to increase prosperity and reduce poverty. But as has happened throughout history, rapid 
market expansion has also created governance gaps in numerous policy domains: gaps 
between the scope of economic activities and actors, and the capacity of political 
institutions to manage their adverse consequences. The area of business and human rights 
is one such domain. 

105. In fact, progress has been made in the past decade, at least in some industries and 
by growing numbers of firms. The Special Representative’s 2007 report detailed novel 
multi-stakeholder initiatives, public-private hybrids combining mandatory with voluntary 
measures, and industry and company self-regulation. All have their strengths and 
shortcomings, but few would have been conceivable a mere decade ago. Likewise, there is 
an expanding web of potential corporate liability for international crimes, reflecting 
international standards but imposed through national courts. Governments have adopted a 
variety of measures, albeit gingerly to date, to promote a corporate culture respectful of 
human rights. Fragments of international institutional provisions exist with similar aims. 
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106. Without in any manner disparaging these steps, our fundamental problem is that 
there are too few of them, none has reached a scale commensurate with the challenges at 
hand, there is little cross-learning, and they do not cohere as parts of a more systemic 
response with cumulative effects. That is what needs fixing. And that is what the 
framework of “protect, respect and remedy” is intended to help achieve. 

107. The United Nations is not a centralized command-and-control system that can impose 
its will on the world - indeed it has no “will” apart from that with which Member States 
endow it. But it can and must lead intellectually and by setting expectations and 
aspirations. The Human Rights Council can make a singular contribution to closing the 
governance gaps in business and human rights by supporting this framework, inviting its 
further elaboration, and fostering its uptake by all relevant social actors. 

----- 



GE.09-12888  (E)    270409 

UNITED 
NATIONS 

 

A 
 

General Assembly Distr. 
GENERAL 

A/HRC/11/13 
22 April 2009 

Original:  ENGLISH 

 
HUMAN RIGHTS COUNCIL 
Eleventh session 
Agenda item 3 

PROMOTION OF ALL HUMAN RIGHTS, CIVIL, POLITICAL, 
ECONOMIC, SOCIAL AND CULTURAL RIGHTS, INCLUDING 
 THE RIGHT TO DEVELOPMENT 

Business and human rights:  Towards operationalizing the  
“protect, respect and remedy” framework 

Report of the Special Representative of the Secretary-General  
on the issue of human rights and transnational corporations  
 and other business enterprises* 

Summary 

 This report recapitulates the key features of the “protect, respect and remedy” framework 
and outlines the strategic directions of the Special Representative’s work streams to date in 
operationalizing the framework. 

                                                 
*  This report has been submitted late in order to include the most up-to-date information. 

frisendam
Schreibmaschinentext
Text No. 7Human RightsProf. Dr. Christine Kaufmann



A/HRC/11/13 
page 2 
 

CONTENTS 

Paragraphs     Page 

 I. INTRODUCTION ........................................................................... 1 - 6 3 

 II. THE ECONOMIC CRISIS .............................................................. 7 - 11 5 

 III. THE STATE DUTY TO PROTECT ............................................... 12 - 44 6 

  A. Corporate law ......................................................................... 24 - 27 9 

  B. Investment and trade agreements ........................................... 28 - 37 10 

  C. International cooperation ....................................................... 38 - 43 12 

  D. Summing up ...........................................................................  44 13 

 IV. THE CORPORATE RESPONSIBILITY TO RESPECT ............... 45 - 85 13 

  A. Responsibility to respect ........................................................ 56 - 69 15 

  B. Due diligence ......................................................................... 70 - 84 18 

  C. Summing up ...........................................................................  85 20 

 V. ACCESS TO REMEDY .................................................................. 86 - 115 21 

  A. State obligations ..................................................................... 87 - 90 21 

  B. Interplay between judicial and non-judicial mechanisms ...... 91 - 92 22 

  C. Judicial mechanisms ............................................................... 93 - 98 22 

  D. Non-judicial mechanisms ....................................................... 99 - 114 23 

  E. Summing up ...........................................................................  115 26 

 VI. CONCLUSION ................................................................................ 116 - 121 26 



 A/HRC/11/13 
 page 3 
 

I.  INTRODUCTION 

1. At its June 2008 session, the Human Rights Council was unanimous in welcoming the 
“protect, respect and remedy” policy framework proposed by the Special Representative of the 
Secretary-General on the issue of human rights and transnational corporations and other business 
enterprises.1 This marked the first time the Council or its predecessor had taken a substantive 
policy position on business and human rights. By its resolution 8/7, the Council also extended 
the Special Representative’s mandate for another three years, tasking him with 
“operationalizing” the framework - providing “practical recommendations” and “concrete 
guidance” to States, businesses and other social actors on its implementation. 

2. The framework rests on three pillars: the State duty to protect against human rights abuses 
by third parties, including business, through appropriate policies, regulation, and adjudication; 
the corporate responsibility to respect human rights, which in essence means to act with due 
diligence to avoid infringing on the rights of others; and greater access by victims to effective 
remedy, judicial and non-judicial.2 The three pillars are complementary in that each supports the 
others. 

3. The new mandate is intended to translate the framework into practical guiding principles. 
Even prior to further operationalization, it has enjoyed considerable uptake. For example, the 
announcement of Canada’s export credit agency’s new “Statement on Human Rights” referenced 
the framework and said the agency would monitor the Special Representative’s work to “guide 
its approach to assessing human rights”.3 The United Kingdom’s National Contact Point (NCP) 
for the OECD Guidelines for Multinational Enterprises found against a company for failing to 
exercise adequate human rights “due diligence” - using the term as defined in the Special 
Representative’s report to the Council in 2008 (A/HRC/8/5) - and drew the company’s attention 
to that report in recommending how to implement an effective corporate responsibility policy.4 
An Australian parliamentary motion took note of the framework and called on the Government 
to “encourage Australian companies to respect the rights of members of the communities in 

                                                 
1  A/HRC/8/5. 

2  The State duty to protect is well-established, with a firm basis in international human rights 
law, and is unrelated to the “responsibility to protect” principle in the humanitarian intervention 
debate.  

3  “New statement sets out EDC’s principles for the consideration of Human Rights”, 
30 April 2008: http://www.edc.ca/english/docs/news/2008/mediaroom_14502.htm. 

4  Final Statement by UK National Contact Point for the OECD Guidelines for 
Multinational Enterprises: Afrimex (UK) Ltd., 28 August 2008, paras. 41, 64, 77: 
http://www.berr.gov.uk/files/file47555.doc. 
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which they operate and to develop rights-compliant grievance mechanisms, whether acting in 
Australia or overseas”.5 The Norwegian Government’s 2009 Corporate Social Responsibility 
White Paper discusses the framework extensively.6 

4. Leading business entities have endorsed the framework. In a joint statement, the 
International Organization of Employers (IOE), the International Chamber of Commerce (ICC) 
and the Business and Industry Advisory Committee (BIAC) to the OECD said that the 
framework provides “a clear, practical and objective way of approaching a very complex set of 
issues”.7 It was welcomed by the International Council of Mining and Metals and the Business 
Leaders Initiative on Human Rights.8 Forty socially responsible investment funds wrote to the 
Council, saying that the framework helped them by promoting greater disclosure of corporate 
human rights impacts, and appropriate steps to mitigate them.9 The oil company, ExxonMobil, in 
a public commemoration of the sixtieth anniversary of the Universal Declaration of Human 
Rights, cited the framework’s corporate responsibility to respect principle as a benchmark for its 
own employees.10 

5. A joint civil society statement to the Council in May 2008 noted the framework’s value, 
and several signatories have invoked it in subsequent advocacy work.11 Amnesty International 
said the framework “has the potential to make an important contribution to the protection of 
human rights”.12 The Special Representative was pleased by the positive feedback from 
non-governmental organizations (NGOs) at a multi-stakeholder consultation in New Delhi in 
February 2009, and a NGO briefing in New York in March 2009. Finally, his work is featured 
prominently in academic writings and the media. 

6. This report provides an update on steps the Special Representative has taken towards 
operationalizing the framework, and it addresses a number of issues related to it that have 

                                                 
5  Senate Official Hansard (No. 6 2008) 23 June 2008, pp. 3037-3038: http://www.aph.gov.au/ 
HANSARD/senate/dailys/ds230608.pdf. 

6  “Corporate Social Responsibility in a Global Economy”, Ministry for Foreign Affairs, 
Norway, 23 January 2009. 

7  http://www.reports-and-materials.org/Letter-IOE-ICC-BIAC-re-Ruggie-report-May-2008.pdf. 

8  See http://www.icmm.com/page/8331/icmm-welcomes-ruggie-report; and http://www.reports-
and-materials.org/BLIHR-statement-Ruggie-report-2008.pdf. 

9  http://www.reports-and-materials.org/SRI-letter-re-Ruggie-report-3-Jun-2008.pdf. 

10  This appeared on the New York Times op-ed page: http://www.exxonmobil.com/corporate/ 
news_opeds_20081218_humanrights.aspx. 

11  A/HRC/8/NGO/5. 

12  http://www.reports-and-materials.org/Amnesty-submission-to-Ruggie-Jul-2008.doc. 
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emerged from ongoing consultations. But before proceeding, brief reflections are in order 
concerning today’s very difficult economic climate, and how it might affect business and 
human rights. 

II.  THE ECONOMIC CRISIS 

7. From his first report to the Commission on Human Rights in 2006 onwards, the Special 
Representative has maintained that the widening gaps between the scope and impact of economic 
forces and actors, and the capacity of societies to manage their adverse consequences, were 
unsustainable.13 “There is no magic in the marketplace”, he began his 2007 report.14 Markets can 
be highly efficient means for allocating scarce resources, and powerful forces for promoting 
social objectives ranging from poverty alleviation to the rule of law. But for markets to work 
optimally they must have adequate institutional underpinnings and be embedded in the broader 
values of social community. All along he has stressed that these governance gaps “create the 
permissive environment within which blameworthy acts by corporations may occur without 
adequate sanctioning or reparation”.15 He employed this framing to explain the state of business 
and human rights. We now know it holds for the world political economy as a whole. 

8. Today, policymakers everywhere are focused on putting out the fires in the global financial 
system and containing their consequences for the real economy. According to an Asian 
Development Bank report, the worldwide loss of wealth this year may total US$ 50 trillion, or 
one year’s worth of GDP.16 A World Bank report projects global GDP in 2009 to decline for the 
first time since World War II, and the drop in world trade to be the steepest in 80 years.17 Even 
countries that were relatively insulated from the original financial sector meltdown, including the 
majority of developing countries, are hard hit by its effects: weak demand for their exports, 
collapsing commodity prices, lack of trade finance, severe credit squeezes, deep declines in 
foreign direct investment, and a sharp deceleration in workers’ remittances. The ILO estimates 
that the number of persons officially unemployed could rise above 230 million in 2009, 
from 193 million last year.18 

9. In major downturns, those who are already vulnerable - individuals and countries - are 
often the most severely affected. Global and national efforts are needed to limit the damage and 
                                                 
13  E/CN.4/2006/97, para. 18. 

14  A/HRC/4/35, para. 1. 

15  A/HRC/8/5, para. 3.  

16  http://www.adb.org/Media/Articles/2009/12818-global-financial-crisis/Major-Contagion-and-
a-shocking-loss-of-wealth.pdf. 

17  http://siteresources.worldbank.org/NEWS/Resources/swimmingagainstthetide-
march2009.pdf. 

18  http://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/documents/publication/ 
wcms_103456.pdf. 
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restore economic momentum. Governments must avoid erecting protectionist barriers or 
lowering human rights standards for businesses; their short-run gains are illusory and they 
undermine longer term recovery. For companies, even downsizing and plant closings must be 
conducted responsibly, and restoring public trust and confidence in business is as much of an 
immediate challenge as reinventing viable business models. 

10. However painful the near-term may be, going forward elements of the business and human 
rights agenda should become more closely aligned with the world’s overall economic policy 
agenda than in recent decades. Governments once championing neo-liberal economic doctrines 
have been reminded starkly that they have duties no other social actor can fulfil, resulting in a 
recalibration of the balance between market and State. For other countries, the need to deepen 
their domestic markets will require greater attention to social investments and safety nets, 
thereby fostering their citizens’ fuller realization of certain economic and social rights. 
Companies have had to acknowledge that business as usual is not good enough for anybody, 
including business itself, and that they must better integrate societal concerns into their 
long-term strategic goals. Society as a whole cries out for remedy where wrong has been done. 
The terms transparency and accountability resonate more widely than before. And calls for 
fairness are more insistent. Because the business and human rights agenda is tightly connected to 
these shifts, it both contributes to and gains from a successful transition toward a more inclusive 
and sustainable model of economic growth. 

11. It is often mused that in every crisis there are opportunities. In operationalizing the 
“protect, respect and remedy” framework, the Special Representative aims to identify such 
opportunities in the business and human rights domain and demonstrate how they can be grasped 
and acted upon. 

III.  THE STATE DUTY TO PROTECT 

12. The Council asked the Special Representative to provide views and recommendations on 
strengthening the fulfilment of the State duty to protect against corporate-related human rights 
abuse, including through international cooperation. This section summarizes this duty’s content 
and elaborates upon several business-related policy areas highly relevant to States fulfilling their 
duty.19 

13. The State duty to protect against third party abuse is grounded in international human 
rights law. The specific language employed in the main United Nations human rights treaties 
varies, but all include two sets of obligations. First, the treaties commit States parties to refrain 
from violating the enumerated rights of persons within their territory and/or jurisdiction. Second, 
the treaties require States to “ensure” (or some functionally equivalent verb) the enjoyment or 
realization of those rights by rights holders.20

 In turn, ensuring that rights holders enjoy their 

                                                 
19  Access to remedy is discussed in section IV. 

20  For example, the International Covenant on Civil and Political Rights and the Convention on 
the Rights of the Child use “respect and ensure”, with “respect” in the State context, meaning 
that the State must refrain from violating the rights. The Convention on the Rights of Persons 
with Disabilities requires States parties to “ensure and promote”, and to take appropriate 
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rights requires protection by States against other social actors, including business, who impede or 
negate those rights. Guidance from international human rights bodies suggests that the State duty 
to protect applies to all recognized rights that private parties are capable of impairing, and to all 
types of business enterprises.21 

14. The State duty to protect is a standard of conduct, and not a standard of result. That is, 
States are not held responsible for corporate-related human rights abuse per se, but may be 
considered in breach of their obligations where they fail to take appropriate steps to prevent it 
and to investigate, punish and redress it when it occurs.22 Within these parameters, States have 
discretion as to how to fulfil their duty. The main human rights treaties generally contemplate 
legislative, administrative and judicial measures. The treaty bodies have recommended to States 
such measures as adopting anti-discrimination legislation governing employment practices; 
consulting with communities before approving mining and logging projects; monitoring and 
addressing the human rights impacts of such projects; and encouraging businesses to develop 
codes of conduct that include human rights. 

15. The extraterritorial dimension of the duty to protect remains unsettled in international law. 
Current guidance from international human rights bodies suggests that States are not required to 
regulate the extraterritorial activities of businesses incorporated in their jurisdiction, nor are they 
generally prohibited from doing so provided there is a recognized jurisdictional basis, and that an 
overall test of reasonableness is met. Within those parameters, some treaty bodies encourage 
home States to take steps to prevent abuse abroad by corporations within their jurisdiction.23 

16. There are also strong policy reasons for home States to encourage their companies to 
respect rights abroad, especially if a State itself is involved in the business venture - whether as 
owner, investor, insurer, procurer, or simply promoter. Such encouragement gets home States out 

     
measures to “eliminate” abuse by private “enterprises”. The International Convention on the 
Elimination of All Forms of Racial Discrimination requires that States parties “shall prohibit and 
bring to an end … racial discrimination by any persons, group or organization”. The Convention 
on the Elimination of All Forms of Discrimination against Women requires States parties “to 
take all appropriate measures to eliminate discrimination against women by any person, 
organization or enterprise”. In the International Covenant on Economic, Social and Cultural 
Rights, States parties undertake “to take steps … achieving progressively the full realization of 
rights”, while its rights-specific provisions, such as those dealing with labour, refer to States 
“ensuring” those rights.  

21  See A/HRC/8/5/Add.1 for a summary of the Special Representative’s research on the 
United Nations human rights treaties and treaty body commentaries.  

22  Corporate acts may be directly attributed to States in some circumstances, for example where 
a State exercises such close control that the company is its mere agent.  

23  E.g. CERD/C/USA/CO/6 (2008), para. 30; CESCR general comment 19 (2008), para. 54. 
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of the untenable position of being associated with possible overseas corporate abuse. And it can 
provide much-needed support to host States that lack the capacity to implement fully an effective 
regulatory environment on their own. 

17. States have long been aware of the range of measures required of them in relation to abuse 
by State agents. Moreover, most States have adopted measures and established institutions in 
certain core areas of business and human rights, such as labour standards and workplace 
non-discrimination. But beyond that, the business and human rights domain exhibits 
considerable legal and policy incoherence, as discussed in the Special Representative’s 2008 
report. 

18. There is “vertical” incoherence, where Governments sign on to human rights obligations 
but then fail to adopt policies, laws, and processes to implement them. Even more widespread is 
“horizontal” incoherence, where economic or business-focused departments and agencies that 
directly shape business practices - including trade, investment, export credit and insurance, 
corporate law, and securities regulation - conduct their work in isolation from and largely 
uninformed by their Government’s human rights agencies and obligations. 

19. Domestic policy incoherence is reproduced at the international level. This results in 
ambiguous and mixed messages to business from Governments and international organizations. 

20. Recent legal and policy developments begin to address some of the challenges. In previous 
reports, the Special Representative noted four significant legal developments: the growing 
international harmonization of standards for international crimes that apply to corporations under 
domestic law, largely as a by-product of converging standards applicable to individuals; an 
emerging standard of corporate complicity in human rights abuses; the consideration by some 
States of “corporate culture” in deciding criminal responsibility or punishment; and an increase 
in civil cases brought against parent companies for their acts and omissions in relation to harm 
involving their foreign subsidiaries.24 

21. In the policy realm, a growing number of States are adopting corporate social 
responsibility (CSR) policies.25 They vary in content and form, but generally encourage 
responsible business practices, including fostering business understanding of and respect for 
human rights. In some cases, access to official assistance, such as export credit or investment 
insurance, may be linked to companies having a CSR policy, participating in the United Nations 
Global Compact, or confirming their awareness of the OECD Guidelines. 

22. The Special Representative considers it important for all stakeholders, including 
Governments, to learn more about these policy developments and how they may contribute to 

                                                 
24  A/HRC/4/35, paras. 19-32; A/HRC/8/5, paras. 31 and 90; A/HRC/8/16. 

25  Many OECD countries have such policies. Elements can also be found in Brazil, China, 
Indonesia and elsewhere. 
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greater policy coherence in business and human rights. Therefore, he is surveying 
Member States. He is grateful to OHCHR for facilitating the survey, and urges all Governments 
to respond.  

23. The Special Representative is also exploring several other policy domains closely related 
to the State duty to protect - corporate law, investment and trade agreements, and international 
cooperation, particularly with respect to conflict affected areas. 

A.  Corporate law 

24. Corporate law directly shapes what companies do and how they do it. Yet its implications 
for human rights remain poorly understood. Traditionally, the two have been viewed as distinct 
legal and policy spheres, populated by different communities of practice. That trend is beginning 
to change as Governments and courts introduce more public interest considerations into the 
equation. A few examples illustrate the trend.  

25. Recently adopted Danish legislation requires larger companies to report on their 
CSR programme, or report that they lack one.26 The recently revised Companies Act in the 
United Kingdom requires directors to “have regard” to such matters as “the impact of the 
company’s operations on the community and the environment” as part of their duties towards the 
company.27 The United Kingdom Government recently confirmed that pension fund trustees are 
not prohibited from considering social, environmental and ethical issues in their investment 
decisions, provided they act in the fund’s best interests.28 The recent South African 
Companies Act allows the Government to prescribe social and ethics committees for certain 
companies.29 A draft companies bill in India includes a provision requiring publicly listed 
companies above a certain size to have a board-level “stakeholder relations committee” to 
“consider and resolve the grievances of stakeholders”.30 

26. In the United States, Federal statutes require publicly listed companies to have robust 
programmes to assess, manage and report on material risks. None refers to human rights 
explicitly, but material risks clearly do encompass human rights issues: since the path-breaking 
Doe v. Unocal litigation in 1997, more than 50 cases have been brought against companies under 
the Alien Tort Statute alleging corporate involvement in human rights abuse abroad. 
Reputational damage and operational disruptions pose additional risks. 

                                                 
26  Act amending the Danish Financial Statements Act, entered into force 1 January 2009. 

27  Section 172 (1) (d) of the UK Companies Act (2006), entered into force 1 October 2007. 

28  Statement by Lord McKenzie of Luton, Parliamentary Under-Secretary of State, Department 
of Work and Pensions, Parliamentary Hansard (26 November 2008). 

29  Section 72 (4), 2008 South African Companies Act. 

30  Section 158 (12-13), 2008 Indian Companies Bill. 
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27. To provide greater clarity about what is currently expected of companies under corporate 
law as it relates to human rights, the Special Representative is pleased that 19 leading law firms 
from around the world have volunteered to survey corporate law provisions in over 
40 jurisdictions.31 The firms will document how the consideration of human rights by companies 
and their officers are addressed, explicitly or by implication, in laws and guidelines relating to 
incorporation, directors’ duties, reporting, stakeholder engagement, and corporate governance 
generally. They will also report on how corporate regulators and courts apply these laws and 
guidelines, and whether legal or policy reform is being considered. The results will be published, 
and the Special Representative then will consult widely on what recommendations he might 
make to States. 

B.  Investment and trade agreements 

28. Despite the current downturn, investment and trade will resume as engines of economic 
growth, and sustainable growth remains the necessary condition for economic and social 
development. The challenge in the short run is to avoid tit-for-tat escalation of protectionism - 
which deepened and lengthened the Great Depression, ultimately giving rise to some of the worst 
horrors of the twentieth century. 

29. History has also witnessed successive waves of States arbitrarily expropriating foreign 
investments, and in prior eras, the “gunboat diplomacy” that was sometimes triggered in 
response. The modern investment regime is based on international investment treaties and 
contracts, often coupled with binding investor-State arbitration, all of which increased 
exponentially in the 1990s. 

30. Nevertheless, recent experience suggests that some treaty guarantees and contract 
provisions may unduly constrain the host Government’s ability to achieve its legitimate policy 
objectives, including its international human rights obligations. That is because under threat of 
binding international arbitration, a foreign investor may be able to insulate its business venture 
from new laws and regulations, or seek compensation from the Government for the cost of 
compliance.32 

31. A Norwegian draft model agreement and commentary address such concerns about 
bilateral investment treaties. The commentary notes that these treaties pose potential risks to 
Norway’s own highly developed system of regulations and protection, including environmental 
and social policies. It also stresses the vulnerability of developing countries to agreements “that 
tie up political freedom of action and the exercise of authority ... ”.33 The draft model agreement 

                                                 
31  http://www.reports-and-materials.org/Corporate-law-firms-advise-Ruggie-23-Mar-2009.pdf. 

32  Piero Foresti, Laura de Carli and others v. Republic of South Africa (ICSID Case  
No. ARB (AF)/07/1) has attracted international attention because it involves that country’s  
black economic empowerment laws. 

33  “Comments on the Model for Future Investment Agreements (English Translation)”, 
19 December 2007 (copy on file with the Special Representative), p. 11. 
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strives to “ensure that the State’s right to make legitimate regulations of the actions of investors 
is not restricted by an investment agreement. However, the right to regulate must be balanced 
against the investors’ wish for predictability, legal safeguards, minimum requirements regarding 
the actions of the State and compensation in the event of expropriation”.34 

32. Investors often enhance the protection available under bilateral investment treaties with 
“stabilization” provisions in confidential contracts with host Governments called “host 
Government agreements”. The Special Representative, in collaboration with the International 
Finance Corporation, analysed stabilization provisions in nearly 90 recent host Government 
agreements.35 Among the key findings are: none of the host Government agreements with OECD 
countries offered investors exemptions from new laws and, with minor exceptions, they tailored 
stabilization clauses to preserve public interest considerations; a majority of the host 
Government agreements with non-OECD countries did have provisions to insulate investors 
from compliance with new environmental and social laws or facilitated compensation for 
compliance; the most sweeping stabilization provisions were found in Sub-Saharan Africa, 
where 7 of the 11 host Government agreements specified exemptions from or compensation for 
the effect of all new laws for the duration of the project, irrespective of their relevance to 
protecting human rights or any other public interest. 

33. This research was discussed with experts in London, Johannesburg, and Marrakesh. 
Seasoned project lawyers from major international law firms expressed surprise that some of 
their peers were still employing the more extreme stabilization provisions and that Governments 
were willing to sign them, while several developing country negotiators were unaware of 
alternatives. 

34. When an investor brings a claim regarding a bilateral investment treaty or host 
Government agreement to binding international arbitration, depending on the rules incorporated 
into the agreements, little or nothing about the case may be made public. This is at variance with 
precepts of transparency and good governance. While confidential business information must be 
protected, under some rules not even the existence of a case against a country is known to its 
public, let alone its substance. This impedes more responsible contracting by companies and 
Governments, and contributes to inconsistent rulings by arbitrators, undermining the system’s 
predictability and legitimacy. 

35. Accordingly, the Special Representative was pleased that the United Nations Commission 
on International Trade Law (UNCITRAL), one of the sources of arbitration rules, invited his 
views at its forty-first session in 2008. He is encouraged by the Commission’s conclusion that 
transparency is a desirable objective in investor-State arbitration and its decision to address this 
as a matter of priority.36 

                                                 
34  Ibid., p. 27. 

35  See “Stabilization Clauses and Human Rights”, http://www.ifc.org/ifcext/sustainability.nsf/ 
Content/Publications_LessonsLearned. 

36  A/63/17. 
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36. As a next step, the Special Representative is exploring the feasibility of developing 
guidance on “responsible contracting” for host Government agreements in relation to human 
rights. As in the aforementioned Norwegian commentary concerning bilateral investment 
treaties, such guidance would have to satisfy two equally important objectives, safeguarding the 
host State’s ability to discharge its obligations, including those under international human rights 
law, and giving investors confidence that the host State will not act in a discriminatory or 
arbitrary manner or for non-bona fide purposes. 

37. The Special Representative has not yet undertaken corresponding projects on trade. But he 
continues to consult experts extensively on whether and how the trade regime may constrain or 
facilitate the State duty to protect.37 

C.  International cooperation 

38. The Human Rights Council asked the Special Representative to provide recommendations 
regarding “international cooperation” in relation to the State duty to protect. As he understands 
the term in the business and human rights context, this involves States working together through 
awareness-raising, capacity-building and joint problem-solving. Several factors currently limit 
the achievement of these aims. 

39. First, States are not using existing forums as effectively as they could to enhance peer 
learning with respect to the State duty to protect in the business context. These forums include 
the treaty bodies, the Human Rights Council’s Universal Periodic Review, National Contact 
Points under the OECD Guidelines, and regional human rights mechanisms. No serious 
intergovernmental dialogue on these issues is evident in international trade and financial 
institutions, with the exception of the IFC and OECD, in part reflecting the involvement of 
private sector actors. 

40. The Special Representative continues his outreach efforts within and beyond the 
United Nations human rights mechanisms - to date, the treaty bodies and special procedures, 
regional human rights entities, national human rights commissions, the World Bank, 
UNCITRAL, OECD, the European Commission and Parliament, and national Governments. He 
welcomes additional opportunities. 

41. Beyond dialogue and learning lies State capacity-building. But business and human rights 
is not high on the capacity-building agenda of most international and bilateral agencies. The ILO 
is a notable exception regarding labour rights, and some bilateral development agencies support 
CSR programmes in developing countries. OHCHR only within the past year has begun to 
consider including business and human rights in its capacity-building work at the country level, 
but this is not yet a priority. 

                                                 
37  The Committee on Economic, Social and Cultural Rights, for example, has expressed 
concern about the potential adverse impact of trade agreements on Covenant obligations 
(C.12/CRI/CO/4/CRP.1, para. 42). 



 A/HRC/11/13 
 page 13 
 
42. The adverse consequences of this scarcity of support are demonstrated in the earlier 
example of developing country investment negotiators signing contracts that adversely affect 
their States’ duty to protect, at least in part because of capacity shortfalls that also extend to other 
policy domains. 

43. Finally, international cooperation involves joint problem-solving by States. Nowhere is this 
more desperately needed than in conflict situations. The current international human rights 
regime cannot possibly be expected to function as intended where societies are torn apart by civil 
war or other major strife. It is therefore unsurprising that the most egregious corporate-related 
human rights abuses typically occur amidst conflict. The Special Representative has found that 
all stakeholders want greater guidance on how to prevent corporate-related abuse in conflict 
affected areas. Therefore, he is exploring the possibility of working with an informal group of 
home and host States to generate ideas about effective approaches and tools States could employ 
to help achieve that end. 

D.  Summing up 

44. Governments are the most appropriate entities to make the difficult decisions required to 
reconcile different societal needs. Yet, as the Special Representative noted in his 2008 report, 
most Governments take a relatively narrow approach to managing the business and human rights 
agenda. Human rights concerns remain poorly integrated into other policy domains that directly 
shape business practices. Therefore, a major objective of the Special Representative’s renewed 
mandate is to assist Governments in recognizing those connections and advancing the business 
and human rights agenda beyond its currently narrow confines. 

IV.  THE CORPORATE RESPONSIBILITY TO RESPECT 

45. In paragraph 4 (b) of resolution 8/7, the Human Rights Council asked the Special 
Representative “to elaborate further on the scope and content of the corporate responsibility to 
respect all human rights and to provide concrete guidance to business and other stakeholders”. 
This section summarizes the responsibility to respect and addresses several issues requiring 
further elaboration. 

46. Companies know they must comply with all applicable laws to obtain and sustain their 
legal licence to operate. However, over time companies have found that legal compliance alone 
may not ensure their social licence to operate, particularly where the law is weak. The social 
licence to operate is based in prevailing social norms that can be as important to the success of a 
business as legal norms. Of course, social norms may vary by region and industry. But one of 
them has acquired near-universal recognition by all stakeholders, namely the corporate 
responsibility to respect human rights, or, put simply, to not infringe on the rights of others. 

47. By near-universal is meant two things. First, the corporate responsibility to respect is 
acknowledged by virtually every company and industry CSR initiative, endorsed by the world’s 
largest business associations, affirmed in the Global Compact and its worldwide national 
networks, and enshrined in such soft law instruments as the ILO Tripartite Declaration and the 
OECD Guidelines. Second, violations of this social norm are routinely brought to public 
attention globally through mobilized local communities, networks of civil society, the media 
including blogs, complaints procedures such as the OECD NCPs, and if they involve alleged 
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violations of the law, then possibly through the courts. This transnational normative regime 
reaches not only Western multinationals, which have long experienced its effects, but also 
emerging economy companies operating abroad, and even large national firms.38 

48. As a well established and institutionalized social norm, the corporate responsibility to 
respect exists independently of State duties and variations in national law. There may be 
situations in which companies have additional responsibilities. But the responsibility to respect is 
the baseline norm for all companies in all situations. 

49. Company claims that they respect human rights are all well and good. But the Special 
Representative has asked whether companies have systems in place enabling them to 
demonstrate the claim with any degree of confidence. He has found that relatively few do. What 
is required is an ongoing process of human rights due diligence, whereby companies become 
aware of, prevent, and mitigate adverse human rights impacts. The four core elements of human 
rights due diligence were outlined in his 2008 report: having a human rights policy, assessing 
human rights impacts of company activities, integrating those values and findings into corporate 
cultures and management systems, and tracking as well as reporting performance.39 

50. What is the appropriate scope of a company’s human rights due diligence process, the 
range of factors it needs to consider? Three are essential. The first is the country and local 
context in which the business activity takes place. This might include the country’s human rights 
commitments and practices, the public sector’s institutional capacity, ethnic tensions, migration 
patterns, the scarcity of critical resources like water, and so on. The second factor is what 
impacts the company’s own activities may have within that context, in its capacity as producer, 
service provider, employer and neighbour, and understanding that its presence inevitably will 
change many pre-existing conditions. The third factor is whether and how the company might 
contribute to abuse through the relationships connected to its activities, such as with business 
partners, entities in its value chain, other non-State actors, and State agents. 

51. Companies do not control some of these factors, but that is no reason to ignore them. 
Businesses routinely employ due diligence to assess exposure to risks beyond their control and 
develop mitigation strategies for them, such as changes in government policy, shifts in consumer 
preferences, and even weather patterns. Controllable or not, human rights challenges arising 
from the business context, its impacts and its relationships can pose material risks to the 
company and its stakeholders, and generate outright abuses that may be linked to the company in 
perception or reality. Therefore, they merit a similar level of due diligence as any other risk. 

52. Finally, companies need to know the substantive content of this due diligence process, or 
which rights it should encompass. The answer is simple - in principle, all internationally 
recognized human rights. The quest to determine a finite list of rights for companies to respect is 

                                                 
38  A good indicator is the Business and Human Rights Resource Centre’s website, which posts 
human rights allegations about business operations in more than 180 countries and gets 
1.5 million hits per month. http://www.business-humanrights.org/. 

39  A/HRC/8/5, paras. 56-64. 
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a fool’s errand because companies can affect the entire spectrum of rights, as documented in the 
Special Representative’s mapping of nearly 400 public allegations against companies.40 
Therefore, the responsibility to respect must apply to all such rights, although in practice some 
may be more relevant than others in particular contexts.41 

53. For the substantive content of due diligence, then, companies at a minimum should look to 
the International Bill of Human Rights - the Universal Declaration and the two Covenants - as 
well as the ILO Declaration on Fundamental Principles and Rights at Work. They should do so 
for two reasons. First, the principles these instruments embody are the most universally agreed 
upon by the international community. Second, they are the main benchmarks against which other 
social actors judge the human rights impacts of companies. 

54. Companies might need to consider additional standards depending on the situation. For 
example, in conflict affected areas they should take into account international humanitarian law 
and policies; and in projects affecting indigenous peoples, standards specific to those 
communities will be relevant. 

55. The Special Representative is planning consultations to further operationalize the corporate 
responsibility to respect human rights and related due diligence requirements. He will also 
continue to seek greater conceptual clarity on two sets of issues that have emerged in stakeholder 
discussions, addressed briefly below. 

A.  Responsibility to respect 

56. A number of issues and dilemmas have been raised regarding the corporate responsibility 
to respect. 

Demystifying human rights 

57. One issue concerns the conceptual difficulties that even companies committed to 
internalizing human rights have faced in mastering this subject. Part of the problem is that 
international human rights instruments were written by States, for States. Their meaning for 
businesses has not always been understood clearly by human rights experts, let alone the 
engineers, security managers, and supply chain officers in companies who have to deal with the 
corporate responsibility to respect on the ground. But considerable advances have been made 
recently. In particular, an OHCHR publication, “Human Rights Translated”, does what the title 
promises, by translating State-based text into language and examples that make sense in a 

                                                 
40  See A/HRC/8/5/Add.2 and E/CN.4/2006/97, paras. 24-30. 

41  Companies may support their baseline human rights responsibilities with collaborative 
initiatives focused on specific areas of rights particularly relevant to their business, such as the 
Voluntary Principles on Security and Human Rights and the Fair Labour Association. 
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business context.42 Similarly, the Business Leaders Initiative on Human Rights has developed a 
matrix mapping elements of the International Bill of Human Rights onto various business 
functions, making it more accessible to company staff.43 The Special Representative will 
continue to engage developers and users of such tools, aiming to achieve further clarity and 
consistency while maintaining the integrity of the underlying human rights standards. 

58. Confusion has also existed because the first generation of advocacy in business and human 
rights, culminating in the Draft Norms on the Responsibilities of Transnational Corporations and 
Other Business Enterprises with Regard to Human Rights,44 so co-mingled the respective 
responsibilities of States and companies that it was difficult if not impossible to disentangle the 
two. Unsurprisingly, this approach was rejected by Governments and business alike. Here, too, 
there has been good progress: the “protect, respect and remedy” framework now provides a 
common platform of differentiated yet complementary responsibilities on the basis of which to 
move forward. 

Positive acts 

59. Some stakeholders have queried whether the responsibility to respect is a mere analogue to 
a “negative duty”. The answer should be clear from the foregoing: the responsibility to respect 
requires companies to undertake human rights due diligence to become aware of, prevent and 
address adverse human rights impacts. Moreover, for companies to know they are not infringing 
on others’ rights requires mechanisms at the operational level, to which affected individuals and 
communities can bring grievances concerning company-related impacts and which companies 
may need to establish where none exist. By definition, these are positive acts. 

60. There will be variations in the details of due diligence and grievance mechanisms 
depending on specific situations, and the Special Representative will continue to explore them. 
But the underlying principles should be observed irrespective of situational factors. 

Beyond respect? 

61. In addition to legal compliance, the responsibility to respect human rights is the baseline 
responsibility of all companies in all situations. But some stakeholders maintain that more should 
be required of companies, while many companies claim already to be doing more. 

62. Clearly, companies may undertake additional commitments voluntarily or as a matter of 
philanthropy. Moreover, some have developed new business opportunities by offering goods and 
services more closely aligned with basic needs, as in bottom-of-the-pyramid strategies and other 
                                                 
42  A joint project of the Castan Centre for Human Rights Law at Monash University, 
International Business Leaders Forum, OHCHR, and Global Compact Office; 
http://www2.ohchr.org/english/issues/globalization/business/docs/Human_Rights_Translated_w
eb.pdf. 

43  http://blihr.org/. 

44  E/CN.4/Sub.2/2003/12/Rev.2. 
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types of inclusive business models. These are worthy endeavours that may contribute to the 
enjoyment of human rights. But what it is desirable for companies to do should not be confused 
with what is required of them. Nor do such desirable activities offset a company’s failure to do 
what is required, namely to respect human rights throughout its operations and relationships. 

63. Operating conditions may impose additional requirements on companies, for example, the 
need to protect employees in conflict affected areas, or from violence in the workplace. But this 
is more appropriately considered a specific operationalization of the responsibility to respect, and 
not a separate responsibility altogether. 

64. More than respect may be required when companies perform certain public functions. For 
example, the rights of prisoners do not diminish when prisons become privatized. Here, 
additional corporate responsibilities may arise as a result of the specific functions the company is 
performing. But it remains unclear what the full range of those responsibilities might be and how 
they relate to the State’s ongoing obligation to ensure that the rights in question are not 
diminished. 

65. Beyond such situations, the picture becomes even murkier. A number of additional factors 
have been proposed for attributing greater responsibilities to companies. They include power, 
influence, capacity, and the notion that companies are “organs of society”. While such factors 
may impose certain moral obligations on any person or entity, including business, they are 
highly problematic bases for assigning responsibilities to companies beyond respecting all rights 
at all times, for reasons the Special Representative elaborated in previous reports.45 

International standards and national law 

66. One of the toughest dilemmas companies face is where national law significantly 
contradicts and does not offer the same level of protection as international human rights 
standards. National authorities may demand compliance with the law, while other stakeholders 
may advocate adherence to international standards, as might the company itself, for reasons of 
principle or simple consistency of policy. 

67. Where the country is under United Nations sanctions, or where the possibility exists of the 
company becoming complicit in international crimes committed by others, a company’s own due 
diligence should generate warning signs or even flashing red lights. But the majority of cases do 
not fall into these categories, leaving companies caught in the middle unless they find ways to 
honour the spirit of international standards without violating national law. 

68. Companies have grappled with this dilemma in relation to freedom of association. Some 
have encouraged workers to form their own representation within the company and facilitated 
elections of workers’ representatives. Efforts have also been made to provide education on 
labour rights and train local management on how to respond constructively to worker grievances. 

                                                 
45  See E/CN.4/2006/97, paras. 66-68, and A/HRC/8/5, paras. 65-72. 
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Companies have faced similar dilemmas in relation to gender equality, and most recently 
freedom of expression and the right to privacy in the Internet and telecommunications sectors, 
where the Global Network Initiative was recently formed to help guide companies.46 

69. In sum, while there is now considerably greater shared understanding of many issues 
regarding the corporate responsibility to respect than there was only a year or two ago, for others 
further clarification is required and will be pursued in consultations. 

B.  Due diligence 

70. A number of issues regarding human rights due diligence have emerged in stakeholder 
discussions; four are addressed here. 

Life cycle 

71. Due diligence is commonly defined as “diligence reasonably expected from, and ordinarily 
exercised by, a person who seeks to satisfy a legal requirement or to discharge an obligation”.47 
Some have viewed this in strictly transactional terms - what an investor or buyer does to assess a 
target asset or venture. The Special Representative uses this term in its broader sense: a 
comprehensive, proactive attempt to uncover human rights risks, actual and potential, over the 
entire life cycle of a project or business activity, with the aim of avoiding and mitigating those 
risks. 

Business role and size 

72. The principles of human rights due diligence and its core elements should be internalized 
by all businesses, regardless of their nature or size. But the specific activities that companies 
must undertake to discharge this responsibility will vary in ways not yet fully understood. 

73. For example, a bank’s human rights due diligence for a project loan will differ in some 
respects from that of the company operating the project. Nevertheless, banks do have human 
rights due diligence requirements in this context, and human rights risks related to the projects 
are also risks to the banks’ liability, returns and reputation. Beyond banks lies an even more 
complex array of other lenders, investors, and asset managers. Precisely how their respective due 
diligence differs requires further clarity. 

74. Similarly, small- and medium-sized enterprises must consider their human rights impacts. 
But the scale and complexity of their due diligence can hardly mirror that of large transnational 
corporations. 

75. Supply chains pose their own issues. It is often overlooked that suppliers are also 
companies, subject to the same responsibility to respect human rights as any other business. The 
challenge for buyers is to ensure they are not complicit in violations by their suppliers. How far 

                                                 
46  http://www.globalnetworkinitiative.org/. 

47  Black’s Law Dictionary, 8th edition (2006). 
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down the supply chain a buyer’s responsibility extends depends on what a proper due diligence 
process reveals about prevailing country and sector conditions, and about potential business 
partners and their sourcing practices. A growing number of global buyers are finding it necessary 
to engage in human rights capacity-building with suppliers in order to sustain the relationship. 

76. The Special Representative will continue to explore how human rights due diligence might 
legitimately vary across businesses of different roles and sizes, as he provides a principled 
elaboration of human rights due diligence applicable to all businesses. 

Free-standing? 

77. Debate continues on how best to integrate human rights policies throughout a company. 
Some believe that human rights should be folded into existing due diligence processes, while 
others believe that human rights due diligence needs to be free-standing. 

78. An advantage cited for free-standing procedures is that the relevant issues get the attention 
and professionalization they deserve. But a disadvantage may be that it is not connected to the 
rest of the company. In contrast, folding human rights due diligence into ongoing processes may 
put human rights on par with other key issues when managers evaluate potential projects, but the 
unique attributes of human rights may thereby get diminished. 

79. A single model is unlikely to fit all situations. But two principles seem critical. First, 
companies must recognize that human rights are not merely another topic, but that it demands 
meaningful engagement with affected parties within and beyond the company. Second, oversight 
of compliance with a company’s human rights policy must have its own direct line of access to 
corporate leadership. The Special Representative will draw on lessons from practical experience 
to inform further conceptual refinement of this issue. 

Liability 

80. Another question that has been raised, including by some corporate general counsel, is 
whether following these human rights due diligence requirements could increase the potential 
liability for firms by providing external parties with information they would not otherwise have 
had to use against the company. 

81. This view seems to be more widespread in the United States than elsewhere, perhaps 
reflecting a more litigious tradition. But the case for it is not self-evident, even in the 
United States context. Under a variety of corporate governance regulations, companies are 
required to assess, manage and disclose material risks - as well as to evaluate the effectiveness of 
their systems for doing so - in order to avoid liability. As we have seen, involvement in human 
rights violations can be a material risk. Moreover, not knowing is itself a risk, and an unreliable 
defence. Beyond the legal sphere lie the value of reputation and the cost of operational 
disruptions. On sheer prudential grounds, therefore, a leading Wall Street law firm concluded 
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that the due diligence process elaborated by the Special Representative “encourages robust risk 
assessment that is … highly advisable from a business perspective in today’s highly visible and 
transparent environment”.48 

82. There are two scenarios under which legal liability could flow from human rights due 
diligence, but the decisive factor in both is how the company responds to new information. In the 
first, the company gains knowledge of possible human rights violations it may commit or be 
involved in, does nothing to act on it, the violations occur, and word of the company’s prior 
knowledge gets out. In the second, the company publicly misrepresents what it finds in its due 
diligence and that fact becomes known. But the point of human rights due diligence is to learn 
about risks that the company would then take action to mitigate, and not to ignore or 
misrepresent the findings. 

83. Some have claimed that the more information there is in the public domain about a 
company’s potential human rights impacts, the more fodder there might be for vexatious legal 
claims or public campaigns. But done properly, human rights due diligence should precisely 
create opportunities to mitigate risks and engage meaningfully with stakeholders so that 
disingenuous lawsuits will find little support beyond the individuals who file them. Moreover, 
recent experience shows that other social actors are quite capable of concluding and stating 
publicly that a company facing criticism has undertaken good faith efforts to avoid human rights 
harm, and that transparency in acknowledging inadvertent problems can work in its favour.49 

84. The mandate’s ongoing work, including the corporate law project, should shed further light 
on this question, and on what policy changes by States could ensure that companies are 
incentivized to undertake human rights due diligence. 

C.  Summing up 

85. Discharging the responsibility to respect human rights requires due diligence whereby 
companies become aware of, prevent, and mitigate adverse human rights impacts of their 
activities and relationships. The responsibility to respect is not intended to carry the entire 
burden of the business and human rights agenda: it is bracketed by the State duty to protect on 
one side, and access to effective remedy on the other. We now turn to the latter. 

                                                 
48  Memorandum from Weil, Gotshal and Manges LLP, http://www.reports-and-
materials.org/Weil-Gotshal-legal-commentary-on-Ruggie-report-22-May-2008.pdf, p. 5. 

49  The reaction to news reports in 2007 about child labour in a GAP supplier factory 
illustrates this point. NGOs were nuanced in their response, and Mary Robinson, former 
High Commissioner for Human Rights, noted GAP’s transparency, swift response, and active 
participation in multi-stakeholder initiatives, and called the story “a two-day wonder”. 
The Economist, 19 January 2008. 
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V.  ACCESS TO REMEDY 

86. Access to effective remedy, the framework’s third pillar, is an important component of 
both the State duty to protect and of the corporate responsibility to respect. This section is 
divided into four parts. The first seeks to clarify ambiguities concerning States’ obligations in 
this area. The second addresses the relationship between judicial and non-judicial mechanisms. 
The third and fourth parts describe the Special Representative’s current work and thinking on 
judicial and non-judicial mechanisms. 

A.  State obligations 

87. As part of their duty to protect, States are required to take appropriate steps to investigate, 
punish and redress corporate-related abuse of the rights of individuals within their territory 
and/or jurisdiction - in short, to provide access to remedy. Without such steps, the duty could be 
rendered weak or even meaningless. Remedy may be provided through judicial, administrative, 
legislative or other appropriate means. States may also be required to provide adequate 
reparation, including compensation, to victims.50 

88. This State obligation to provide access to remedy is distinct from the individual right to 
remedy recognized in a number of international and regional human rights conventions. While 
the State obligation applies to corporate abuse of all applicable human rights, it is unclear how 
far the individual right to remedy extends to non-State abuses. However, an individual right to 
remedy has been affirmed for the category of acts covered by the United Nations Basic 
Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross 
Violations of International Human Rights Law and Serious Violations of International 
Humanitarian Law (General Assembly resolution 60/147, annex), “irrespective of who may 
ultimately be the bearer of responsibility for the violation”.51 

89. Some international and regional human rights bodies have addressed what States are 
expected to do in providing access to remedy for corporate-related abuse. For example, they 
have emphasized establishing effective complaints mechanisms for employment-related 
grievances; minimizing the potential for extractive companies to impair the ability of 
communities affected by their operations, especially indigenous peoples, to access remedial 
mechanisms; and ensuring that effective remedial processes exist for abuses by private 
companies carrying out “State functions”. However, guidance continues to vary as to: whether 
States are expected to punish corporate entities directly, apart from individuals acting on their 
behalf; when States are expected to provide individuals with civil causes of action regarding 
corporate-related abuse; and whether and to what extent States should hold corporations 
accountable for alleged rights abuses overseas. 

90. These complex issues are further elaborated in the addendum to this report. 

                                                 
50  Several core international and regional human rights treaties provide for these elements; 
where they do not, there has been some useful commentary from human rights bodies. 

51  Principle 3 (c). 
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B.  Interplay between judicial and non-judicial mechanisms 

91. Judicial and non-judicial mechanisms sometimes are thought of as mutually exclusive, and 
in some circumstances, they may be. For instance, grievances that raise issues of criminal law in 
particular may necessitate judicial recourse. But typically the two mechanisms are more 
interactive, and may be complementary, reinforcing, sequential or preventive, as illustrated 
below: 

 (a) Non-judicial mechanisms often can be engaged earlier and faster than judicial 
processes, as well as in situations where a dispute does not amount to a legal cause of action; 

 (b) The prospect of litigation often incentivizes parties to reach a negotiated or mediated 
solution; 

 (c) Mechanisms at the national or international levels may offer alternatives where local 
courts or mediated processes fail, or are inadequate or absent; 

 (d) Mechanisms at the company level form an essential part of early warning and risk 
management to identify, mitigate and resolve grievances before they escalate and possibly entail 
extensive abuses and lawsuits. 

92. Each type of mechanism has inherent advantages and disadvantages52. If effective 
remedies for business-related human rights abuses are to be improved, a range of options is 
required from which complainants can choose according to their needs and situations. Progress 
from the current patchwork to a more complete and deliberate system will require improvements 
in access to, and the effectiveness of, existing mechanisms; and new mechanisms where no 
effective ones are currently in prospect. 

C.  Judicial mechanisms 

93. States often point to their criminal and civil law systems to demonstrate that they are 
meeting their international obligations to investigate, punish and redress abuse. However, 
significant barriers to accessing effective judicial remedy persist.53 Most are well known, are not 
unique to business and human rights, and are the subject of ongoing capacity-building work by 
States in partnership with international institutions. The Special Representative’s work focuses 
specifically on barriers that are particularly salient for victims of corporate-related human rights 
abuses. 

                                                 
52  See “Non-Judicial and Judicial Grievance Mechanisms for addressing disputes between 
business and society”, prepared for the Special Representative’s consultation on grievance 
mechanisms: www.business-humanrights.org/Documents/Non-judicial-and-judicial-
mechanisms-Mar-2009.doc.  

53  See “Obstacles to Justice and Redress for Victims of Corporate Human Rights Abuses, 
available at http://www.reports-and-materials.org/Oxford-Pro-Bono-Publico-submission-to-
Ruggie-3-Nov-2008.pdf. 
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94. With regard to civil claims, a complainant may not be able to obtain an effective remedy 
from a company through a host State’s national courts because of a range of legal and practical 
impediments. There may be no available course of action. The courts may lack the capacity to 
handle complex claims. Costs are frequently prohibitive: even filing a case may be too expensive 
for poor individuals and communities, and cost allocation provisions like the “loser pays” may 
preclude many more claimants from bringing a case. In the event of a favourable judgement 
enforcement may be difficult, especially if the company lacks sufficient assets. 

95. Where the company is a subsidiary of an overseas parent, additional factors can compound 
these barriers. The parent company may use its own leverage with the host Government or 
mobilize the home Government and international financial institutions. The alternative of filing a 
suit in the parent company’s home State for the subsidiary’s actions, or for the parent’s own acts 
or omissions, can raise jurisdictional questions about whether it is the appropriate forum, and 
may trigger policy objections by both home and host State Governments. Moreover, the 
standards expected of parent companies with regard to subsidiaries may be unclear or untested in 
national law. Such transnational claims also raise their own evidentiary, representational, and 
financial difficulties. 

96. As regards criminal proceedings, even where a legal basis exists, if State authorities are 
unwilling or unable to dedicate the resources to pursue allegations, currently there may be little 
that victims can do. 

97. Legal and practical access barriers are often accentuated for “at risk” or vulnerable groups, 
whether companies are national or transnational. Such groups may include women, children and 
indigenous peoples, as well as those marginalized for other reasons in their interactions with 
companies.54 Governments have a critical role - and in some cases, a duty - to raise awareness of 
the risks facing these individuals and communities, and to ensure that their rights are adequately 
protected, including by providing access to remedy. 

98. The Special Representative will continue research and consultations on barriers to judicial 
remedy, as well as possible options to address them. 

D.  Non-judicial mechanisms 

99. In his 2008 report, the Special Representative presented a set of grievance mechanism 
principles. Six should underpin all non-judicial grievance mechanisms: legitimacy, accessibility, 
predictability, equitability, rights-compatibility and transparency.55 As a seventh principle 
specifically for company-level mechanisms, he stressed that they should operate through 
dialogue and mediation rather than the company itself acting as adjudicator. The remainder of 
this section looks at mechanisms at company, national and international levels. 

                                                 
54  The Lowenstein International Human Rights Law Clinic at Yale University is conducting 
research for the Special Representative on the challenges confronting artisanal miners in 
engaging with large-scale mining companies and in accessing effective remedy. 

55  A/HRC/8/5, para. 92. 
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Company level 

100. Effective grievance mechanisms are an important part of the corporate responsibility to 
respect. They complement monitoring or auditing for human rights compliance. They also 
provide an ongoing channel through which the company gains early warning of problems and 
disputes and can seek to avoid escalation; many of now emblematic cases of corporate-related 
human rights abuse started out as far lesser grievances. Moreover, by tracking complaints, 
companies can identify systemic problems and adapt practices to prevent future harm and 
disputes. 

101. The scale and complexity of dedicated mechanisms will depend on the extent of the 
companies’ likely impacts. They need not be cumbersome to be effective and they may be 
partially outsourced or shared with other operations or companies, provided the grievance 
mechanism principles are met. An increasing number of companies, business associations and 
business-related organizations are developing grievance mechanisms or related guidance. The 
Special Representative welcomes the decision by the ICC, IOE and BIAC to pilot these 
principles with companies in different sectors, and hopes this will generate broader lessons.56 

National level 

102. National human rights institutions (NHRIs) and the NCPs of States adhering to the OECD 
Guidelines are potentially important avenues for remedy at the national level. In 2008, the 
Special Representative contributed to various meetings of national human rights institutions and 
addressed the annual meeting of NCPs. 

103. While the mandates of some NHRIs may currently preclude them from work on business 
and human rights, for many it has been a question of choice, tradition or capacity. The Special 
Representative hopes that more NHRIs will reflect on ways they can address alleged human 
rights abuses involving business. He welcomes the decision of the International Coordinating 
Committee of NHRIs to establish a working group on business and human rights and looks 
forward to continued cooperation. 

104. NCPs stress the need for operational flexibility that reflects national circumstances. But to 
ensure the credibility of the system as a whole, this ought to be delimited by minimum 
performance criteria in line with those set out by the Special Representative. Several NCPs, 
notably in the United Kingdom and Netherlands, have developed innovative governance 
structures, transparency measures and mediation capacity that merit attention. Moreover, 
Governments should consider ways to give more weight to NCP findings against companies. For 
example, since Governments are obliged to promote the OECD Guidelines under which NCPs 
operate, a negative finding logically might affect the company’s access to government 
procurement and guarantees. 

                                                 
56  http://www.reports-and-materials.org/Joint-views-of-IOE-ICC-BIAC-to-Ruggie-Mar-
2009.pdf.  
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105. Other bodies can also play important roles in providing remedy at the national level. Some 
may be issue-specific, for example focused on non-discrimination or labour rights. Others may 
be sector-specific, such as for example, the banking and telecommunications industry 
ombudsman systems in Australia. The Special Representative continues to explore promising 
models. 

International level 

106. A number of voluntary industry codes, multi-stakeholder initiatives and investor-led 
standards have established grievance mechanisms, and the above principles now provide a basis 
for assessing whether they meet the minimum criteria. But many initiatives lack grievance 
procedures, and there is evidence that this erodes their perceived legitimacy. The logical 
implication is for them to adopt such mechanisms. 

107. A major barrier to victims’ accessing available mechanisms, from the company or industry 
to the national and international levels, is the sheer lack of information available about them. 
This information deficit also makes it difficult to improve such mechanisms and to learn from 
past disputes and to avoid their replication. 

108. With these barriers in mind, the Special Representative has launched a global wiki: 
Business and Society Exploring Solutions-A Dispute Resolution Community.57 BASESwiki 
(www.baseswiki.org) is an interactive online forum for sharing, accessing and discussing 
information about non-judicial mechanisms that address disputes between companies and their 
external stakeholders. It includes information about how and where mechanisms work, solutions 
they have achieved, experts who can help, and research and case studies. BASESwiki will be 
built over time by and for its users. It is currently available with English, French, Spanish, 
Chinese and Russian portals; Arabic is under development. The Special Representative urges all 
stakeholders - business, NGOs, Governments, mediators, lawyers, academics and others - to help 
develop this important resource and to assist in bringing its benefits to those without internet 
access.  

109. Various stakeholders have pressed for a new international institution to improve access to 
non-judicial remedy. Proposals include a clearing house to direct those with disputes towards 
mechanisms that might offer remedy; a capacity-building entity to help disputing parties use 
those mechanisms effectively; an expert body to aggregate and analyse outcomes, enabling more 
systemic learning and dispute prevention; and a grievance mechanism for when local or national 
mechanisms fail or are inadequate. 

110. The first three suggestions hold promise of practical, achievable benefits, if done 
appropriately. Developing global information and resource platforms such as BASESwiki is an 
essential precursor to any of these roles. 

                                                 
57  In collaboration with the International Bar Association and with support from the Compliance 
Advisor/Ombudsman of the World Bank Group and JAMS Foundation. 
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111. The proposition of creating a single, mandatory, non-judicial but adjudicative mechanism 
at the international level inevitably poses greater difficulty. In handling complex disputes that 
involve diverse and economically unequal parties in remote locations, processes based solely on 
written submissions are unlikely to meet basic standards of fairness and rigor. The demands of 
appropriate investigations and/or hearings are likely to raise significant evidentiary, practical, 
financial and political challenges, while offering only limited prospects of remedies that are 
timely, enforceable and extend beyond a few complaints a year. 

112. An alternative option would be to look to an existing body or network with international 
standing that could offer mediation of disputes involving human rights issues. If it had capacity 
to enable mediated processes in the locations where disputes arise, this could avoid many of the 
challenges noted above. At the same time, the mediation process would have to reflect the 
grievance mechanism principles set out by the Special Representative. Complainants might need 
advice and support to engage as equal participants in the process, and a funding model would be 
needed to avoid their facing prohibitive costs. 

113. Arbitration by such entities might also be an option. In particular, companies operating in 
conflict affected areas should have a strong incentive to agree ex ante to use such 
mediation/arbitration bodies in the event of disputes with communities, and their investors and 
States should have a strong interest in seeing them do so. Arbitration would be subject to the 
same caveats as above, and should not preclude judicial recourse. 

114. The Special Representative continues to explore options for institutional innovations where 
they hold promise of quantitative and qualitative improvements in access to effective remedy, 
with a view to future recommendations. 

E.  Summing up 

115. Grievance mechanisms, judicial and non-judicial, form part of both the State duty to 
protect and the corporate responsibility to respect. They are essential to ensuring access to 
remedy for victims of corporate abuse. For States, they are also means of enforcing or 
incentivizing corporate compliance with relevant law and standards, and of deterring abuse. For 
companies, operational-level mechanisms have the added benefit of giving early warning of 
problems and helping mitigate or resolve them before abuses occur or disputes compound. But 
too many barriers exist to accessing judicial remedy, and too few non-judicial mechanisms meet 
the minimum principles of effectiveness. Further improvements, shared learning, and 
innovations are required. 

VI.  CONCLUSION 

116. The Special Representative is honoured and humbled by the task the Human Rights 
Council has set for him of operationalizing the “protect, respect and remedy” framework 
so as to provide concrete guidance for all relevant actors. 

117. In the face of what may be the worst worldwide economic downturn in a century, 
however, some may be inclined to ask: with so many unprecedented challenges, is this the 
appropriate time to be addressing business and human rights? This report answers with a 
resounding “yes”. It does so based on three grounds. 
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118. First, human rights are most at risk in times of crisis, and economic crises pose a 
particular risk to economic and social rights. Now more than ever, therefore, the business 
and human rights agenda matters. Any gains Governments believe can be had by lowering 
human rights standards for business are illusory, and no sustainable recovery can be built 
on so flimsy a foundation. Companies must weigh any corresponding temptations against 
the impact of declining public confidence in business, growing populism and an impending 
epochal shift in regulatory environments. 

119. Second, it was noted earlier that the same types of governance gaps and failures that 
produced the current economic crisis also constitute what the Special Representative has 
called the permissive environment for corporate wrongdoing in relation to human rights. 
The necessary solutions for both similarly point in the same direction: Governments 
adopting policies that induce greater corporate responsibility, and companies adopting 
strategies reflecting the now inescapable fact that their own long-term prospects are tightly 
coupled with the well-being of society as a whole. Strengthening the international human 
rights regime against corporate-related abuse thereby contributes to, and gains from, the 
universally desired transition toward a more inclusive and sustainable world economy. 
Values are becoming a value proposition. 

120. Third, the “protect, respect and remedy” framework identifies specific ways to 
achieve these objectives. For Governments, the key is to drive the business and human 
rights agenda more deeply into policy domains that directly shape business practices. For 
companies, the key is to become more fully aware of and responsive to their infringements 
on the rights of others. Access to effective remedy, judicial and non-judicial, is an essential 
component enabling individuals and communities to vindicate their rights - the very 
purpose of the human rights regime. More prosaically, it also serves as a signalling device, 
a feedback loop, alerting Governments, business and society as a whole when all is not well, 
while providing opportunities for early intervention and resolution before greater harm 
occurs. 

121. In short, business and human rights is not an ephemeral issue to be considered at 
some future date. It is and must remain at the core of our common concerns today.  

----- 
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 I. Introduction 

1. In its resolution 8/7, adopted on 18 June 2008, the Human Rights Council was 
unanimous in welcoming the “protect, respect and remedy” policy framework (now widely 
referred to as “the United Nations framework”) that the Special Representative proposed 
for better managing business and human rights challenges. It rests on three pillars: the State 
duty to protect against human rights abuses by third parties, including business, through 
appropriate policies, regulation, and adjudication; the corporate responsibility to respect 
human rights, which means to act with due diligence to avoid infringing on the rights of 
others; and greater access by victims to effective remedy, judicial and non-judicial.   

2. From the outset, the Special Representative has maintained that the widening gaps 
between the scope and impact of economic forces and actors, and the capacity of societies 
to manage their adverse consequences, were unsustainable. These governance gaps, he has 
observed, “provide the permissive environment for wrongful acts by companies of all kinds 
without adequate sanctioning or reparation”.1 The framework is intended to help close 
those gaps. Its three pillars are distinct yet complementary. The State duty to protect and the 
corporate responsibility to respect exist independently of one another, and preventative 
measures differ from remedial ones. Yet, all are intended to be mutually reinforcing parts of 
a dynamic, interactive system to advance the enjoyment of human rights.  

3. The Council extended the Special Representative’s mandate until 2011, with two 
main tasks: “operationalizing” the framework, i.e., providing concrete guidance and 
recommendations to States, businesses and other actors on the practical meaning and 
implications of the three pillars and their interrelationships; and “promoting” the 
framework, coordinating with relevant international and regional organizations and other 
stakeholders. 

 II. Principled pragmatism 

4. In his first report to the then Commission on Human Rights, the Special 
Representative described the approach he would take to the mandate as principled 
pragmatism: “an unflinching commitment to the principle of strengthening the promotion 
and protection of human rights as it relates to business, coupled with a pragmatic 
attachment to what works best in creating change where it matters most – in the daily lives 
of people”.2  

5. In 2008, having systematically mapped patterns of corporate-related human rights 
abuse and existing standards and initiatives, and consulted widely across regions and 
sectors of society, he advised the Human Rights Council: “there is no single silver bullet 
solution to the institutional misalignments in the business and human rights domain. 
Instead, all social actors – States, businesses, and civil society – must learn to do many 
things differently”.3 But, he added, those things must cohere and generate an interactive 
dynamic of cumulative progress – which the framework is designed to help achieve.   

6. The same approach informs the current phase of operationalizing and promoting the 
framework: maximizing tangible results for affected individuals and communities by 
identifying and fostering standards and processes within and among relevant entities – 

  
 1  A/HRC/8/5, para. 3. 
 2  E/CN.4/2006/97, para. 81. 
  3 A/HRC/8/5, para. 7. 
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private and public, national and international – that will make them more effective in 
dealing with business and human rights.  

7. As has been true throughout the mandate, the operationalization phase combines 
research, consultations and practical experimentation.4 For example, to benefit from diverse 
regional perspectives, since 2008 the Special Representative has held multi-stakeholder 
consultations in New Delhi, Buenos Aires and Moscow, including participants from nearby 
countries.5 Sweden, during its European Union Presidency, convened an European Union-
wide consultation. The Office of the High Commissioner for Human Rights (OHCHR) 
organized a global consultation in Geneva, involving more than 300 participants.  

8. To facilitate additional stakeholder input and engagement on the corporate 
responsibility to respect human rights, the Special Representative launched an online 
consultation in December 2009,6 which attracted visitors from 101 countries in its first 
three months.  

9. To better understand the role that corporate law and securities regulation do and 
could play in ensuring corporate respect for human rights, the Special Representative 
worked with 19 leading law firms from around the world in mapping more than 40 
jurisdictions, followed by an international expert workshop to extract patterns and lessons 
from the information gained.  

10. To provide the mandate with information on obstacles to accessing judicial remedy, 
Amnesty International and two Norwegian research institutes, the Peacebuilding Centre and 
Fafo, organized a meeting of legal practitioners from diverse regions and legal traditions.  

11. Five companies are testing the framework’s principles for company-based grievance 
mechanisms: Carbones del Cerrejon with neighbouring indigenous communities in 
Colombia; Esquel Group, a garment manufacturer based in Hong Kong, China, in its 
Vietnamese facility; Sakhalin Energy Investment Corporation in Russia; the retailer Tesco 
in its South African fruit supply chain; and Hewlett-Packard with two of its suppliers in 
China.  

12. Because the most egregious business-related human rights abuses occur in conflict-
affected areas, the Special Representative has convened a small, informal but representative 
group of States to brainstorm innovative ideas about how host, home and neighbouring 
States might help prevent or mitigate such abuses. Participating countries include Belgium, 
Brazil, Canada, China, Colombia, Ghana, Guatemala, Nigeria, Norway, Sierra Leone, 
Switzerland, the United Kingdom and the United States of America.  

13. The Special Representative’s efforts to promote the framework are equally wide-
ranging and results-oriented. He is liaising with the Organisation for Economic Co-
operation and Development (OECD) as it updates its Guidelines for Multinational 
Enterprises; the International Finance Corporation as it revises its Performance Standards; 
the Human Rights Working Group of the Global Compact in identifying best practices; and 
the European Commission, which is exploring ways of ensuring responsible behaviour 
overseas by European firms. He provided input for the human rights section of the social 
responsibility standard of the International Organization for Standardization (ISO 26000); 
successfully urged the United Nations Commission on International Trade Law to consider 
greater transparency in its investor-State arbitration proceedings when public interest 
considerations, including human rights, are involved; and he or a representative presented 

  
  4 All research and consultations reports are available from http://www.business-

humanrights.org/SpecialRepPortal/Home. 
  5 Earlier regional consultations were held in Bangkok, Bogota and Johannesburg. 
  6 See http://www.srsgconsultation.org. 
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the framework to, among other forums, the National Human Rights Institutions’ Working 
Group on Business and Human Rights, the treaty bodies, the Permanent Forum on 
Indigenous Issues and the Inter-American Commission on Human Rights. 

14. Several countries have referenced the framework in conducting their own policy 
assessments, including France, Norway, South Africa and the United Kingdom. Several 
global corporations are already aligning their due diligence processes with the framework. 
Civil society actors have employed the framework in their analytical and advocacy work. 
Other special procedures have drawn on the framework, notably the Special Rapporteur 
investigating a multinational company’s large-scale toxic-waste dumping in Côte d’Ivoire. 
The German Ministry for Economic Cooperation and Development convened a Berlin 
workshop for stakeholders from around the world to share their experiences in using the 
framework.  

15. The Financial Times reports that the Special Representative “has won 
unprecedented backing across the battle lines from both business and pressure groups for 
his proposals for tougher international standards for business and governments”.7 He is 
immensely grateful to everyone who has supported and participated in the mandate’s 
comprehensive and inclusive process, and the progress achieved to date. Principled 
pragmatism has helped turn a previously divisive debate into constructive dialogues and 
practical action paths. 

 III. The State duty to protect 

16. Resolution 8/7 asks the Special Representative to provide views and 
recommendations “on ways to strengthen the fulfilment of the duty of the State to protect 
all human rights” from corporate-related abuses. This duty highlights that States have the 
primary role in preventing and addressing corporate-related human rights abuses. The 
Special Representative documented the duty’s legal foundations, policy rationales and 
scope in his 2008 and 2009 reports.8   

17. This section describes a portfolio of possible measures by States to promote 
corporate respect for human rights and prevent corporate-related human rights abuse. The 
duty’s main remedial components are addressed in section IV.  

18. Although States interact with business in numerous ways, many currently lack 
adequate policies and regulatory arrangements for effectively managing the complex 
business and human rights agenda. While some are moving in the right direction, overall 
State practices exhibit substantial legal and policy incoherence and gaps, which often entail 
significant consequences for victims, companies and States themselves. The most common 
gap is the failure to enforce existing laws, although for “at-risk” and vulnerable groups, 
there may be inadequate legal protection in the first place. The most prevalent cause of 
legal and policy incoherence is that departments and agencies which directly shape business 
practices – including corporate law and securities regulation, investment, export credit and 
insurance, and trade – typically work in isolation from, and uninformed by, their 
Government’s own human rights obligations and agencies.  

19. The Special Representative has identified five priority areas through which States 
should strive to achieve greater policy coherence and effectiveness as part of their duty to 
protect: (a) safeguarding their own ability to meet their human rights obligations; (b) 
considering human rights when they do business with business; (c) fostering corporate 

  
  7 Hugh Williamson, “Time to redraw the battle lines,” Financial Times, 30 December 2009. 
  8 A/HRC/11/13, paras. 13–16; and A/HRC/8/5, paras. 18–19. 
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cultures respectful of rights at home and abroad; (d) devising innovative policies to guide 
companies operating in conflict-affected areas; and (e) examining the cross-cutting issue of 
extraterritorial jurisdiction.  

 A. Safeguarding the ability to protect human rights 

20. There is a saying that the first thing to do when you are stuck in a deep hole is to 
stop digging. Yet countries unwittingly get stuck in metaphorical holes that may constrain 
their ability to adopt legitimate policy reforms, including for human rights. The prime 
examples the Special Representative has studied in depth, because their effects can be so 
far-reaching, are bilateral investment treaties (BITs) and host government agreements 
(HGAs), the contracts between governments and foreign investors for specific projects.  

21. A current BIT case illustrates the problem. European investors have sued South 
Africa under binding international arbitration, contending that certain provisions of the 
Black Economic Empowerment Act amount to expropriation, for which the investors claim 
compensation.9 A policy review examined why the Government had agreed to such BIT 
provisions in the first place. It explains that, among other reasons, “the Executive had not 
been fully apprised of all the possible consequences of BITs.”10 The same is often true for 
HGAs, which can remain in force a half-century.  

22. There is a compelling need to protect foreign investors from unfair and arbitrary 
treatment by host governments. The more than 1,000 instances of nationalization in the 
1970s led to a proliferation of BITs, which now number nearly 3,000. However, in 
successive BITs negotiations, capital importers that lacked significant market power felt 
increasingly pressured to compete with one another for investments by accepting ever-more 
expansive provisions, constraining their policy discretion to pursue legitimate public 
interest objectives.  

23. Several States are currently conducting BIT policy reviews. The Special 
Representative encourages States to ensure that new model BITs combine robust investor 
protections with adequate allowances for bona fide public interest measures, including 
human rights, applied in a non-discriminatory manner.   

24. The same holds for HGAs, which include provisions (“stabilization clauses”) that 
can either insulate investors from new environmental and social laws or entitle them to seek 
compensation for compliance. Two themes emerged from several mandate consultations 
with HGA negotiators representing States and companies, and non-governmental 
organizations (NGOs). First, stabilization clauses, where they are used, should meet the 
twin objectives of ensuring investor protection and providing the required policy space for 
States to pursue bona fide human rights obligations. Second, there is an urgent need for all 
parties, including State and company negotiators and their legal and financial advisors, to 
consider the human rights implications of long-term investment projects at the contracting 
stage, thereby reducing subsequent problems. The Special Representative is exploring 
possible guidance for all parties on responsible contracting.  

25. In conclusion, one important step for States in fulfilling their duty to protect against 
corporate-related human rights abuses is to avoid unduly and unwittingly constraining their 
human rights policy freedom when they pursue other policy objectives.    

  
  9 See Piero Foresti, Laura de Carli and others v. Republic of South Africa, (International 

Centre for Settlement of Investment Disputes Case No. ARB (AF)/07/1). 
  10 South Africa, Department of Trade and Industry, “Bilateral Investment Treaty Policy 

Framework Review”, June 2009, p. 5. 
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 B. Doing business with business 

26. States conduct many kinds of transactions with businesses: as owners, investors, 
insurers, procurers or simply promoters. This provides States – individually and collectively 
– with unique opportunities to help prevent adverse corporate-related human rights impacts. 
Indeed, the closer an entity is to the State, or the more it relies on statutory authority or 
taxpayer support, the stronger is the State’s policy rationale for ensuring that the entity 
promotes respect for human rights.  

27. States should find it easiest to promote respect for rights by State-owned enterprises. 
Senior management typically is appointed by and reports to State agencies. Associated 
government departments have greater scope for scrutiny. Indeed, where companies are 
owned by and/or act as mere State agents, the State itself may be held legally responsible for 
such entities’ wrongful acts. Of course, State-owned enterprises, like other companies, are 
also subject to the corporate responsibility to respect human rights, discussed in section III.  

28. Some States are moving towards promoting respect for human rights in such 
enterprises. In 2008, China issued guidance to its State-owned enterprises, recommending 
systems for corporate social responsibility (CSR) reporting and protecting labour rights.11 
Sweden requires such enterprises to have a human rights policy and engage on human rights 
issues with business partners, customers and suppliers. They must also report on these 
issues, tracking Global Reporting Initiative indicators, which include human rights.12 Dutch 
State-owned enterprises are encouraged to do the same.13      

29. Despite the State nexus, relatively few export credit agencies and official investment 
insurance or guarantee agencies explicitly consider the human rights impacts of the ventures 
they support, even where the risks are known to be high. This deficit of concern may be 
changing slowly. For example, recent United States legislation directs the Overseas Private 
Investment Corporation to issue “a comprehensive set of environmental, transparency and 
internationally recognized worker rights and human rights guidelines with requirements 
binding on the Corporation and its investors.” 14 

30. Some export and investment promotion agencies claim that considering human rights 
would put them and their clients at a competitive disadvantage. International cooperation 
can help level the playing field, but it must do so by raising the performance of laggards. At 
the regional level, a recent statement of the European Union Presidency, setting forth the 
United Nations framework’s relevance for European Union member States, encourages 
them to consider the human rights impacts of projects supported by export credit 
guarantees.15 The OECD “Common Approaches” could provide helpful guidance to its 
member States on human rights due diligence requirements.  

31. Public procurement provides yet another vehicle. For example, the commitment of 
the Government of the Netherlands to achieving full sustainable procurement by 2010 will 

  
  11 “Instructing opinions about central State-owned enterprises fulfilling social responsibility”, issued 

by the Chinese State-owned Asset Supervision and Administration Commission of the State Council, 
4 January 2008. 

  12 See, for example, http://www.regeringen.se/content/1/c6/13/43/68/906181f3.pdf and 
http://www.sweden.gov.se/sb/d/2025/a/94125. 

  13 See 
http://www.minfin.nl/Actueel/Kamerstukken/2009/04/Brief_publieke_belangen_en_staatsdeelneming
en. 

  14 22 U.S.C., para. 2191b.   
  15 Available from 

http://www.se2009.eu/polopoly_fs/1.23024!menu/standard/file/Deklaration%20engelska.pdf.   
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be supplemented by criteria that include respect for international human rights standards.16 
In the United States, all contractors doing significant business with the Federal Government 
must certify that they have compliance programmes rooted in ethical and legally compliant 
cultures, based on those required in the Federal Sentencing Guidelines.17    

32. In short, the State’s role as an economic actor is a key – but under-utilized – leverage 
point in promoting corporate human rights awareness and preventing abuses.   

 C. Fostering rights-respecting corporate cultures 

33. The State duty to protect extends well beyond its role as economic actor. Most States 
have adopted measures and established institutions relevant to business and human rights, 
including labour standards, workplace non-discrimination, health and safety and consumer 
protection. However, States have been slow to address the more systemic challenge of 
fostering rights-respecting corporate cultures and practices. Four policy tools and their 
current usage are discussed here: CSR policies, reporting requirements, directors’ duties and 
legal provisions specifically recognizing the concept of “corporate culture”.  

34. Numerous governments have adopted CSR guidelines or policies. To cite two recent 
examples, India has issued guidelines for companies to protect workers’ rights, implement 
respect for human rights and avoid complicity in human rights abuses,18 while a CSR white 
paper by Norway guides companies on relevant international human rights standards, 
suggests resources for addressing human rights-related dilemmas and recommends that 
companies adopt the framework’s due diligence process.19    

35. Nevertheless, on the whole, relatively few national CSR policies or guidelines 
explicitly refer to international human rights standards. They may highlight general 
principles or initiatives that include human rights elements, notably the OECD Guidelines 
and the Global Compact, but without further indicating what companies should do 
operationally. Other policies are vaguer still, merely asking companies to consider social 
and environmental “concerns”, without explaining what that may entail in practice. To merit 
the term “policy,” even voluntary approaches by States should indicate expected outcomes, 
advise on appropriate methods and help disseminate best practices. The United Nations 
framework’s “corporate responsibility to respect” pillar can provide guidance in this regard.  

36. Encouraging or requiring companies to report on human rights policies and impacts 
is a second key policy tool. It enables shareholders and other stakeholders to better engage 
with businesses, assess risk and compare performance within and across industries. 
Moreover, it helps companies to integrate human rights as core business concerns, 
supporting their responsibility to respect human rights.  

37. Governmental guidance or policies on CSR reporting, including on human rights, 
varies widely. Examples in State-owned enterprises from China, Netherlands and Sweden 
were already mentioned. In Denmark, all companies above a certain size must report 
whether they have CSR policies.20 In Malaysia, annual reports of listed companies must 

  
 16 See, for reference, 

http://www.agentschapnl.nl/sustainableprocurement/criteria_development/index.asp. 
 17 United States Federal Register, Vol. 73, No. 219, 12 November 2008. 
 18 Available from 
http://www.mca.gov.in/Ministry/latestnews/CSR_Voluntary_Guidelines_24dec2009.pdf. 
 19 Available from http://www.regjeringen.no/en/dep/ud/Documents/Propositions-and-reports/Reports-
to-the-Storting/2008-2009/report-no-10-2008-2009-to-the-storting.html?id=565907. 

   20 Act amending the Danish Financial Statements Act, 2008. 
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include a description of their CSR activities (including those of their subsidiaries) or state 
that they have none.21 In South Africa, companies listed on the Johannesburg Stock 
Exchange must disclose compliance with a national corporate governance code that 
recommends integrated financial and non-financial reporting.22 In France, a new bill will 
extend standardized sustainability reporting requirements beyond listed to non-listed 
companies (small and medium-sized enterprises excepted). However, such steps are unusual 
and even among them, explicit human rights references remain rare; there is considerable 
variation in what and how companies should report and whether and how the provisions are 
enforced.   

38. Worldwide, companies’ financial reporting is their most tightly regulated and legally 
consequential reporting requirement. Companies generally must disclose all information that 
is “material” or “significant” to their operations and financial condition, with penalties for 
non-disclosure or misrepresentation. Regulators tend to regard information as “material” if 
there is a substantial likelihood that a “reasonable investor” would consider it important in 
making an investment decision. Such information uniformly includes financial risks, but 
regulators increasingly also recognize the “materiality” of certain short- and long-term non-
financial risks to a company’s performance. However, the Special Representative’s 
corporate law project documents that none of the 40-plus jurisdictions studied specifically 
identify human rights-related risks as a factor in determining “materiality,” therefore few 
companies report them.23 This is despite the growing number of lawsuits against companies 
on human rights grounds, coupled with emerging evidence of significant costs triggered by 
human rights-based grievances (see section III). Regulators should clarify that human rights 
impacts may be “material” and indicate when they should be disclosed under current 
financial reporting requirements.   

39. A third policy tool is the specification of directors’ duties. Directors can set the right 
tone at the top and play vital oversight roles. The Special Representative’s corporate law 
project examined to what extent directors’ duties currently facilitate corporate respect for 
human rights. Two themes emerged. One is lack of clarity regarding not only what directors 
are required to do regarding human rights, but even what they are permitted to do. The other 
is the limited (to non-existent) coordination between corporate regulators and government 
agencies tasked with implementing human rights obligations. As a result, directors get little, 
if any, guidance on how best to oversee their company’s respect for human rights. Yet, in 
some instances, directors may already be at risk of legal non-compliance by not considering 
human rights impacts, as discussed in paragraphs 69–73.  

40. Innovative practices with human rights implications are rare. The UK Companies Act 
requires directors, in promoting the company’s success, to “have regard” for the company’s 
“impact on the community and the environment”.24 The new company law of Indonesia 
requires natural resources companies to “put into practice environmental and social 
responsibility”,25 which may require directors’ oversight. The new South African 
Companies Act will permit non-shareholders to demand that a company itself institute legal 

  
 21 Bursa Malaysia listing requirements (appendix 9c, part A (291)),.Available from 

http://www.klse.com.my/website/bm/regulation/rules/listing_requirements/downloads/bm_mainchapter
9.pdf. 

 22 Section 8.63(a) of the Johannesburg Stock Exchange limited listings requirements. 
 23 See http://www.business-humanrights.org. 
 24 Section 172, para. 1 (d), Companies Act 2006. 
 25 Article 74, para. 1, of Law No. 40 of 2007 concerning Limited Liability Companies. 

 9 
 

http://www.klse.com.my/website/bm/regulation/rules/listing_requirements/downloads/bm_mainchapter9.pdf
http://www.klse.com.my/website/bm/regulation/rules/listing_requirements/downloads/bm_mainchapter9.pdf
http://www.business-humanrights.org/


A/HRC/14/27 

proceedings to protect its interests, including for breach of directors’ duties, provided a 
court decides that the action is necessary to protect the claimant’s legal rights.26    

41. Corporate law provisions requiring directors, as part of their duty to the company, to 
consider the company’s broader social impacts, including on human rights, would mark a 
significant step toward fostering rights-respecting corporate cultures, even if the benchmark 
remains the company’s own success.  

42. Under criminal law, a fourth tool is recognizing the “corporate culture” of companies 
as a factor at the prosecution or sentencing stage—where “culture” refers to the adequacy of 
a company’s internal systems of oversight and control, coupled with prevailing company 
ethics. In Australia, a firm itself may be held liable when its systems and culture expressly 
or tacitly permit the commission of an offence by an employee or officer, including 
participation in an international crime.27 An Italian criminal statute similarly provides that a 
corporation can be found liable if it lacks effective systems of control and supervision.28 In 
the United States, the Federal Sentencing Guidelines require judicial consideration of 
whether a corporation has an “organizational culture that encourages ethical conduct and a 
commitment to compliance with the law” in assessing criminal penalties.29 Such provisions 
incentivize companies to ensure they have a culture of legal compliance and ethical 
standards.   

43. In conclusion, most Governments are still at an early stage of policy development in 
fostering rights-respecting corporate practices – ironically, the most under-utilized tools are 
those that most directly shape business behaviour. States should reconsider the 
misconception that companies invariably prefer, or benefit from, State inaction. Indeed, 
where companies are facing difficult, politically charged situations, they are particularly in 
need of and look for guidance from Governments on how to manage the risks such 
environments inevitably pose.  

 D. Conflict-affected areas 

44. The worst corporate-related human rights abuses occur amid armed conflict over the 
control of territory, resources or a government itself – where the human rights regime 
cannot be expected to function as intended and illicit enterprises flourish. However, even 
reputable firms may become implicated in abuses, typically committed by others; for 
example, security forces protecting company installations and personnel. Businesses 
increasingly seek guidance from States. Yet, Governments – host, home and neighbouring 
alike – are reluctant and poorly equipped to provide such assistance.30 Even the directly 
relevant Voluntary Principles on Security and Human Rights still lack a critical mass of 
participating States.  

45. As noted, the Special Representative has convened a group of States in informal, 
scenario-based, off-the-record brainstorming sessions to generate innovative and practical 
approaches for preventing and mitigating corporate abuses in these difficult contexts. On the 
agenda are the potential roles of home-country embassies; closer cooperation among home-

  
    26 Section 165, Companies Act 2008, expected to come into force in 2010. 
  27 Sections 12.3, para. 2 (c) and (d), Criminal Code Act 1995 (Cth). 
  28 Legislative decree No. 231 of 8 June 2001. 
  29 U.S.S.G, para. 8B2.1(a).   
  30 There are exceptions: the British Government has issued a “Business and Human Rights Toolkit” 

for its overseas missions. Available from http://www.fco.gov.uk/resources/en/pdf/3849543/bus-
human-rights-tool.pdf; see also OECD, “Risk Awareness Tool for Multinational Enterprises in Weak 
Governance Zones”. Available from http://www.oecd.org/dataoecd/26/21/36885821.pdf. 
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State development assistance agencies, foreign and trade ministries and export finance 
institutions, as well as between them and host government agencies; and the possibility of 
developing early warning indicators for government agencies and companies. The lessons 
that the Special Representative took away from the first meeting are the need to address 
issues early before situations on the ground deteriorate and to improve in-country 
coordination between trade promotion and human rights functions within the same embassy. 

 E. Extraterritorial jurisdiction 

46. All States have the duty to protect against corporate-related human rights abuses 
within their territory and/or jurisdiction. In several policy domains, including anti-
corruption, anti-trust, securities regulation, environmental protection and general civil and 
criminal jurisdiction, States have agreed to certain uses of extraterritorial jurisdiction. 
However, this is typically not the case in business and human rights.  

47. Legitimate issues are at stake and they are unlikely to be resolved fully anytime soon. 
However, the scale of the current impasse must and can be reduced. To take the most 
pressing case, what message do States wish to send victims of corporate-related abuse in 
conflict affected areas? Sorry? Work it out yourselves? Or that States will make greater 
efforts to ensure that companies based in, or conducting transactions through, their 
jurisdictions do not commit or contribute to such abuses, and to help remedy them when 
they do occur? Surely the latter is preferable.   

48. In the heated debates about extraterritoriality regarding business and human rights, a 
critical distinction between two very different phenomena is usually obscured. One is 
jurisdiction exercised directly in relation to actors or activities overseas, such as criminal 
regimes governing child sex tourism, which rely on the nationality of the perpetrator no 
matter where the offence occurs. The other is domestic measures that have extraterritorial 
implications; for example, requiring corporate parents to report on the company’s overall 
human rights policy and impacts, including those of its overseas subsidiaries. The latter 
phenomenon relies on territory as the jurisdictional basis, even though it may have 
extraterritorial implications.  

49. Thus, extraterritoriality is not a binary matter: it comprises a range of measures. 
Indeed, one can imagine a matrix, with two rows and three columns. Its rows would be 
domestic measures with extraterritorial implications; and direct extraterritorial jurisdiction 
over actors or activities abroad. Its columns would be public policies for companies (such as 
CSR and public procurement policies, export credit agency criteria, or consular support); 
regulation (through corporate law, for instance); and enforcement actions (adjudicating 
alleged breaches and enforcing judicial and executive decisions). Their combination yields 
six types of “extraterritorial” form, each in turn offering a range of options. Not all are 
equally likely to trigger objections under all circumstances.  

50. The Special Representative will continue to consult on how to unpack the broad and 
highly politicized category of extraterritorial jurisdiction. Distinguishing what is truly 
problematic from measures that are entirely permissible under international law would be in 
the best interests of all concerned: the victims of corporate-related human rights abuse; host 
Governments that may lack the capacity for dealing with the problem; companies that may 
face operational disruptions or protracted and unpredictable law suits; and the home country 
itself, whose own reputation may be on the line.  
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 F. Summing Up 

51. The Special Representative is tasked with providing views and concrete 
recommendations on ways to strengthen States’ fulfilment of their duty to protect against 
corporate-related human rights abuse. Part of the solution lies in preventative measures. If 
Governments safeguard their capacity to protect human rights, promote respect for rights 
when they do business with business, foster corporate cultures respectful of rights at home 
and abroad and work together to prevent and address the specific challenges posed by 
conflict-affected areas, they will take important steps in the right direction.  

52. Greater policy coherence is also needed at the international level. States do not leave 
their human rights obligations behind when they enter multilateral institutions that deal with 
business-related issues. States should encourage those bodies to institute policies and 
practices that promote corporate respect for human rights. Additionally, capacity-building 
and awareness-raising through such institutions can play a vital role in helping all States to 
fulfil their duty to protect.  

53. The elements of the State duty to protect discussed above can also assist other actors, 
including international and regional human rights bodies, civil society and indeed business 
itself, draw attention to gaps in the current system and identify ways of closing them.  

 IV. The corporate responsibility to respect 

54. Resolution 8/7 tasks the Special Representative with elaborating further “the 
corporate responsibility to respect all human rights,” and to provide concrete guidance on its 
operationalization to business and other stakeholders.  

55. The term “responsibility” to respect, rather than “duty”, is meant to indicate that 
respecting rights is not an obligation that current international human rights law generally 
imposes directly on companies, although elements may be reflected in domestic laws. At the 
international level, the corporate responsibility to respect is a standard of expected conduct 
acknowledged in virtually every voluntary and soft-law instrument related to corporate 
responsibility,31 and now affirmed by the Council itself.  

56. Beyond meeting legal requirements, companies increasingly include human rights 
elements in CSR initiatives. This practice has grown rapidly over the past decade, 
stimulating learning and helping to raise the visibility of human rights as a corporate 
concern. However, as the Special Representative has shown, CSR initiatives often deal with 
human rights in ad hoc ways that vary considerably across companies; typically they are 
decoupled from companies’ internal control and oversight systems; and many are weak on 
external accountability practices.32 Part of the problem has been that companies have lacked 
a strategic concept for addressing human rights systematically. The “corporate responsibility 
to respect” provides such a concept.   

 A. Foundations 

57. The corporate responsibility to respect human rights means avoiding the 
infringement of the rights of others and addressing adverse impacts that may occur. This 

  
 31 The ubiquity of this norm is documented in A/HRC/11/13, paras. 46–48. 
 32 See A/HRC/4/35, paragraphs 66–81. 
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responsibility exists independently of States’ human rights duties. It applies to all companies 
in all situations.  

58. What is the scope of this responsibility? What acts or attributes does it encompass? 
Scope is defined by the actual and potential human rights impacts generated through a 
company’s own business activities and through its relationships with other parties, such as 
business partners, entities in its value chain, other non-State actors and State agents. In 
addition, companies need to consider how particular country and local contexts might shape 
the human rights impact of their activities and relationships. Such attributes as companies’ 
size, influence or profit margins may be relevant factors in determining the scope of their 
promotional CSR activities, but they do not define the scope of the corporate responsibility 
to respect human rights. Direct and indirect impacts do. 

59. Because companies can affect virtually the entire spectrum of internationally 
recognized rights, the corporate responsibility to respect applies to all such rights.33 In 
practice, some rights will be more relevant than others in particular industries and 
circumstances and will be the focus of heightened company attention. However, situations 
may change, so broader periodic assessments are necessary to ensure that no significant 
issue is overlooked.  

60. When conducting such assessments, companies can find an authoritative list of rights 
at a minimum in the International Bill of Human Rights (consisting of the Universal 
Declaration of Human Rights and the main instruments through which it has been codified: 
the International Covenant on Civil and Political Rights and the International Covenant on 
Economic, Social and Cultural Rights), coupled with the ILO core conventions.34 The 
principles that these instruments embody are the foundational elements of the international 
human rights regime. Yet, because they are State-based instruments, there has been some 
confusion over their relevance to companies. Why should companies be concerned with 
them if they don’t impose legal obligations on companies directly? The confusion is easily 
resolved: companies can and do infringe on the enjoyment of the rights that these 
instruments recognize. Moreover, those rights are the baseline benchmarks by which other 
social actors judge companies’ human rights practices. In short, companies should look to 
these instruments as authoritative lists of internationally recognized rights. Further guidance 
on how companies might impact such rights is provided in the OHCHR publication, Human 
Rights Translated: A Business Reference Guide.35  

61. Depending on circumstances, companies may need to consider additional standards: 
for instance, they should also take into account international humanitarian law in conflict-
affected areas (which pose particular challenges)36; and standards specific to “at-risk” or 
vulnerable groups (for example, indigenous peoples or children) in projects affecting 
them.37   

  
 33 The range of company impacts on rights is documented in A/HRC/8/5/Add.2. 

  34 The ILO considers eight conventions to be “core” or “fundamental,” and they form the basis of the 
Declaration on Fundamental Principles and Rights at Work. Available from 
http://www.ilo.org/declaration/thedeclaration/textdeclaration/lang--en/index.htm. 

  35 This report was produced jointly with the Global Compact, the International Business Leaders Forum 
and the Castan Centre for Human Rights Law at Monash University. Available from 
http://www.ohchr.org/Documents/Publications/Human%20Rights%20Translated_web.pdf. 

 36 International Committee of the Red Cross, “Business and International Humanitarian Law”. 
Available from http://www.icrc.org/Web/Eng/siteeng0.nsf/html/business-ihl-150806. 

 37 The Special Representative thanks the Ethical Globalization Initiative for convening a workshop on 
integrating gender issues into the framework; see, for information, http://www.reports-and-
materials.org/Gender-meeting-for-Ruggie-29-Jun-2009.pdf. 
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62. A number of stakeholders have asked whether companies have core human rights 
responsibilities beyond respecting rights. Some have even advocated that businesses’ ability 
to fulfil rights should translate into a responsibility to do so, particularly where Government 
capacity is limited.38  

63. Companies may undertake additional human rights commitments for philanthropic 
reasons, to protect and promote their brand, or to develop new business opportunities. 
Operational conditions may dictate additional responsibilities in specific circumstances, 
while contracts with public authorities for particular projects may require them. In other 
instances, such as natural disasters or public health emergencies, there may be compelling 
reasons for any social actor with capacity to contribute temporarily. Such contingent and 
time-bound actions by some companies in certain situations may be both reasonable and 
desirable.   

64. However, the proposition that corporate human rights responsibilities as a general 
rule should be determined by companies’ capacity, whether absolute or relative to States, is 
troubling. On that premise, a large and profitable company operating in a small and poor 
country could soon find itself called upon to perform ever-expanding social and even 
governance functions – lacking democratic legitimacy, diminishing the State’s incentive to 
build sustainable capacity and undermining the company’s own economic role and possibly 
its commercial viability. Indeed, the proposition invites undesirable strategic gaming in any 
kind of country context.  

65. In contrast, the corporate responsibility to respect human rights exists independently 
of States’ duties or capacity. It constitutes a universally applicable human rights 
responsibility for all companies, in all situations.  

 B. Legal compliance 

66. As noted, the corporate responsibility to respect human rights is not a law-free zone 
because elements of it may be required under domestic law. Companies universally state 
that their social responsibilities begin with legal compliance. However, in the area of human 
rights they do not always treat legal compliance as an obligation about which they must be 
proactive. Moreover, there are situations where prudence suggests that companies should 
adopt a legal compliance approach even though precise legal standards may not yet be fully 
defined. Three such compliance-related scenarios are addressed here: weak governance 
zones, the possible “materiality” of human rights-related risks, and the risk of corporate 
complicity in international crimes.   

67. First, many corporate-related human rights abuses violate existing domestic laws that 
are enforced poorly or not at all. Early in his mandate, the Special Representative asked the 
world’s largest international business associations to address this problem. Their response 
was resolute: “All companies have the same responsibilities in weak governance zones as 
they do elsewhere. They are expected to obey the law, even if it is not enforced, and to 
respect the principles of relevant international instruments where national law is absent.”39  

  
38 The Special Representative thanks the Institute for Human Rights and Business for convening a workshop on this 

subject.  
 39 International Organization of Employers, International Chamber of Commerce, and Business and 

Industry Advisory Committee to the OECD, “Business proposals for effective ways of addressing 
dilemma situations in weak governance zones”, 2006. Available from  

 http://www.reports-and-materials.org/Role-of-Business-in-Weak-Governance-Zones-Dec-2006.pdf. 
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68. The challenge is more complex where national law conflicts with international 
standards and where legal compliance may undermine the corporate responsibility to 
respect. The classic case thereof was apartheid in South Africa. The Special Representative 
addressed this dilemma in his 2009 report.40 He is seeking further views and experiences on 
possible ways of dealing with it through his online consultation.  

69. The second scenario is more complex. There are situations in which companies harm 
human rights and, in doing so, they also may be non-compliant with existing securities and 
corporate governance regulations. What is the connection? If companies are not adequately 
assessing and aggregating stakeholder-related risks, they are unlikely to be disclosing and 
addressing them, as may be required. Stakeholder-related risks stem from community 
challenges and resistance to company operations, typically on environmental and human 
rights grounds. Current evidence comes largely from the extractive and infrastructure 
sectors, especially where companies operate in conflict-affected or otherwise difficult 
contexts. However, similar internal control and oversight gaps are likely to exist in other 
sectors as well.   

70. Such risks to companies include delays in design, siting, granting of permits, 
construction, operation and expected revenues; problematic relations with local labour 
markets; higher costs for financing, insurance and security; reduced output; collateral 
impacts such as diverted staff time and reputational hits; and possible project cancellation, 
forcing a company to write off its entire investment and forgo the value of its lost reserves, 
revenues and profits, which can run into several billion dollars in the latter case.41     

71. A study of 190 projects operated by the international oil majors indicates that the 
time for new projects to come on stream has nearly doubled in the past decade, causing 
significant cost inflation. Delays are attributed to projects’ “technical and political 
complexity.”42 An independent and confidential follow-up analysis of a subset of those 
projects indicates that non-technical risks accounted for nearly half of all risk factors faced 
by these companies, with stakeholder-related risks constituting the largest single category. It 
further estimated that one company may have experienced a US $6.5 billion “value erosion” 
over a two-year period from these sources, amounting to a double-digit fraction of its annual 
profits. These are big numbers.  

72. What appears to be happening is that such costs are atomized within companies, 
spread across different internal functions and budgets and not aggregated into a single 
category that would trigger the attention of senior management and boards. However, when 
added up, some of these risks could well count as being “material” even according to the 
narrowest definitions and, if unaddressed, could require disclosure under existing law.  

73. This is a lose-lose-lose situation: human rights are adversely impacted, serious 
corporate value erosion occurs and disclosure requirements and directors’ duties may be 
breached. Clearly, better internal control systems and oversight are necessary.  

74. The same is true for a third issue: managing the risk that companies may be 
implicated in human rights-related international crimes. This is particularly problematic in 
similar sectors and circumstances as the issues just discussed. Few reputable companies may 
ever directly commit acts that amount to international crimes. Yet, there is growing risk that 

  
 40 A/HRC/11/13, paras. 66–68. 
 41 See World Resources Institute, “Development without Conflict: The Business Case for Community 

Consent”, 2007. Available from http://pdf.wri.org/development_without_conflict_fpic.pdf. 
 42 Goldman Sachs Global Investment Research, “Top 190 projects to change the world”, April2008.
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they will face allegations of complicity in such crimes committed by others connected to 
their business.43   

75. For example, the more than fifty cases brought since 1997 against United States-
based and other companies under the Alien Tort Statute have included allegations of 
complicity in genocide, slavery, extrajudicial killings, torture, crimes against humanity, war 
crimes and other egregious human rights violations. Other jurisdictions, too, have allowed 
civil claims and there have been significant settlements in the United States and elsewhere. 
In the criminal sphere, the Special Representative has explained how the incorporation of 
the International Criminal Court Statute provisions into domestic law, in jurisdictions that 
provide for corporate criminal responsibility, broadens the potential scope of such 
provisions beyond individual corporate officers to the company itself.44 Human rights 
groups have pressed for the use of such provisions and at least one investigation by State 
officials has occurred.  

76. Prudence suggests that companies should treat this risk robustly. Yet despite the 
expanding web of potential corporate legal liability, even leading companies in the most 
directly affected sectors tend not to treat it as a legal compliance issue, perhaps finding it 
difficult to grasp that they could be held responsible for contributing to human rights abuses 
committed by third parties, such as State or other security forces, connected to their 
operations.  

77. Finally, companies should reflect on the fact that the three scenarios just described 
have intersected in several well-known cases brought against companies: weak national 
legal systems, community-based operational disruptions and company requests for or 
acceptance of coercive measures by security forces leading to the commission of alleged 
crimes, which the company is then charged in courts of law with aiding and abetting.  

78. As self-evident as the requirement of legal compliance may seem, in the human 
rights context improvements in companies’ internal control and oversight systems are 
necessary.  

 C. Due diligence 

79. The appropriate corporate response to managing the risks of infringing the rights of 
others is to exercise human rights due diligence. That very process helps companies address 
their responsibilities to individuals and communities that they impact and their 
responsibilities to shareholders, thereby protecting both values and value.  

80. Human rights due diligence can be a game-changer for companies: from “naming 
and shaming” to “knowing and showing.” Naming and shaming is a response by external 
stakeholders to the failure of companies to respect human rights. Knowing and showing is 
the internalization of that respect by companies themselves through human rights due 
diligence.  

81. Companies routinely conduct due diligence to ensure that a contemplated transaction 
has no hidden risks. Starting in the 1990s, companies added internal controls for the ongoing 
management of risks to both the company and stakeholders who could be harmed by its 
conduct, for example, to prevent employment discrimination, environmental damage or 
criminal misconduct. Drawing on well-established practices and combining them with what 

  
 43 The weight of international legal opinion suggests that the relevant standard is knowingly providing 

practical assistance or encouragement that has a substantial effect on the commission of a crime. See 
A/HRC/8/16. 

 44 See A/HRC/4/35, paras. 22–25. 
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is unique to human rights, the “protect, respect and remedy” framework lays out the basic 
parameters of human rights due diligence. Because the process is a means for companies to 
address their responsibility to respect human rights, it must go beyond simply identifying 
and managing material risks to the company itself to include the risks a company’s activities 
and associated relationships may pose to the rights of affected individuals and communities.  

82. But one size does not fit all in a world of 80,000 transnational corporations, ten times 
as many subsidiaries and countless national firms, many of which are small and-medium-
sized enterprises. The Special Representative’s aim is to provide companies with universally 
applicable guiding principles for meeting their responsibility to respect human rights, 
recognizing that the complexity of tools and processes companies employ, will necessarily 
vary with circumstances.  

83. Considered in that spirit, human rights due diligence comprises four components: a 
statement of policy articulating the company’s commitment to respect human rights; 
periodic assessment of actual and potential human rights impacts of company activities and 
relationships; integrating these commitments and assessments into internal control and 
oversight systems; and tracking and reporting performance. Company-level grievance 
mechanisms perform two functions: under the tracking and reporting component of due 
diligence, they provide the company with feedback that helps identify risks and avoid 
escalation of disputes; they can also provide remedy, as discussed in section IV. Each of 
these components is essential. Without them, a company cannot know and show that it is 
meeting its responsibility to respect rights.  

84. Merely having a set of components in place, however, is no guarantee that the system 
will work. Accordingly, the Special Representative is also developing guidance points for 
their implementation. One example is that companies must understand that the responsibility 
to respect human rights is not a one-time transactional activity, but is ongoing and dynamic. 
Another is for companies to accept that, because human rights concern affected individuals 
and communities, managing human rights risks needs to involve meaningful engagement 
and dialogue with them. A third is that, because a main purpose of human rights due 
diligence is enabling companies to demonstrate that they respect rights, a measure of 
transparency and accessibility to stakeholders will be required. The Special Representative’s 
online consultation is exploring how to elaborate these components and processes.  

85. This discussion of due diligence concludes with two provisos. One might be 
described as “the dilemma of normalization.” Making human rights a standard part of 
enterprise risk management should reduce the incidence of corporate-related human rights 
harm. However, it could also give companies a false sense of security that they are 
respecting rights if they lose sight of what makes rights unique. Human rights risk 
management differs from commercial, technical and even political risk management in that 
it involves rights-holders. Therefore, it is an inherently dialogical process that involves 
engagement and communication, not simply calculating probabilities.  

86. The second proviso concerns the limits on what companies should expect to gain 
from human rights due diligence in legal terms. Conducting due diligence enables 
companies to identify and prevent adverse human rights impacts. Doing so also should 
provide corporate boards with strong protection against mismanagement claims by 
shareholders. In Alien Tort Statute and similar suits, proof that the company took every 
reasonable step to avoid involvement in the alleged violation can only count in its favour. 
However, the Special Representative would not support proposals that conducting human 
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rights due diligence, by itself, should automatically and fully absolve a company from Alien 
Tort Statute or similar liability.45    

 D. Summing up 

87. Just as “the duty to protect” provides guidance to States on how to achieve greater 
policy coherence and effectiveness with regard to business and human rights, so “the 
corporate responsibility to respect” provides companies with a pathway for managing 
human rights risks effectively. It identifies critical lacunae in legal compliance issues and 
leads to a due diligence process whereby companies become aware of and address the 
human rights harm they cause. At the same time, it can inform efforts by other actors, 
including States and civil society, to facilitate and ensure that companies respect rights.  

 V. Access to remedy 

88. In resolution 8/7, the Council underscored the need for “enhancing access to effective 
remedies available to those whose human rights are impacted by corporate activities” and 
asked the Special Representative to “explore options and make recommendations.”  

89. He has focused on three types of grievance mechanisms that can provide avenues for 
remedy: company-level mechanisms and both non-judicial and judicial State-based 
mechanisms. He has also examined how these can be complemented by initiatives 
undertaken by industry bodies, multi-stakeholder groups, international organizations and 
regional human rights systems.  

90. A grievance is understood here as a perceived injustice evoking an individual’s or a 
group’s sense of entitlement, which may be based on law, explicit or implicit promises, 
customary practice, or general notions of fairness that may differ from standard economic 
and bureaucratic rationales.  

 A. Company-level 

91. Successful companies do not wait for employee or consumer complaints to be lodged 
with external complaints bodies or the courts. They have established means for dealing with 
a variety of grievances in order to retain customer loyalty, maintain employee morale and 
sustain their reputation as responsive and responsible enterprises. These do not preclude 
individuals from recourse to State-based mechanisms, nor should they undermine trade 
union representation and collective bargaining arrangements. They can be important 
complements. However, such mechanisms remain underdeveloped in the human rights 
domain.46   

92. As noted, grievance mechanisms perform two key functions regarding the corporate 
responsibility to respect. First, they serve as early warning systems, providing companies 
with ongoing information about their current or potential human rights impacts from those 
impacted. By analysing trends and patterns in complaints, companies can identify systemic 
problems and adapt their practices accordingly. Second, these mechanisms make it possible 

  
 45 This has been proposed by Lucien J. Dhooge, “Due Diligence as a Defense to Corporate Liability 

Pursuant to the Alien Tort Statute”, Emory International Law Review, 22 (2008). 
 46 All grievance mechanisms need to separate legitimate from vexatious claims; human rights are no 

different in this respect. 
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for grievances to be addressed and remediated directly, thereby preventing harm from being 
compounded and grievances from escalating.   

93. Such mechanisms may be provided directly by a company, through collaborative 
arrangements with other companies or organizations, or by facilitating recourse to a 
mutually accepted external expert or body.  

94. The Special Representative has identified a set of principles that all non-judicial 
human rights-related grievance mechanisms should meet to ensure their credibility and 
effectiveness: legitimacy, accessibility, predictability, equitability, rights-compatibility and 
transparency. A seventh principle specifically for company-level mechanisms is that they 
should operate through dialogue and engagement rather than the company itself acting as 
adjudicator.47   

95. There are numerous ways for company-level mechanisms to put these principles into 
practice. Appropriate approaches will depend in part on the sectoral, political and cultural 
context, as well as the scale of a company’s operations and its potential impacts. 
Nevertheless, the integrity of the principles should be maintained. The pilot projects referred 
to in paragraph 11 are testing these principles and specific guidance points for their 
operationalization.  

 B. State-based non-judicial 

96. Under their duty to protect, States must take appropriate steps within their territory 
and/or jurisdiction to ensure access to effective remedy through judicial, administrative, 
legislative or other appropriate means.48 The importance of non-judicial, State-based 
mechanisms, alongside judicial mechanisms, is often overlooked, as regards both their 
complaints-handling role and other key functions they can perform, including promoting 
human rights, offering guidance, building capacity and providing support to companies and 
stakeholders.  

97. National human rights institutions (NHRIs) are one promising vehicle for achieving 
these objectives. The Special Representative interacted with several this past year, including 
those of Denmark, India, Kenya and South Africa. He also met with the International 
Coordinating Committee, and welcomes the formation of the Working Group on Business 
and Human Rights. Many NHRIs are not mandated to address business-related grievances, 
however, or are permitted to do so only when business performs public functions or impacts 
certain rights. Governments should reconsider this limitation as one important step towards 
enhancing access to effective remedy.  

98. The national contact points (NCPs), which address complaints under the OECD 
Guidelines, also have the potential of providing effective remedy. Thirty-one OECD 
member States and eleven other States adhere to the Guidelines. Several areas of 
improvement should be considered in updating the Guidelines to realize that potential.  

99. NCPs consider roughly 40 percent of the complaints submitted to be without 
substantive merit or falling beyond the Guidelines’ purview.49 A major reason for the latter 
is the absence of an “investment nexus”—either because the multinational involved is a 
buyer from, not an equity holder in, the supplier; or it is a lending institution that enabled an 
operating company’s foreign investment, but is not itself the investor. This approach reflects 

  
 47 See A/HRC/8/5, para. 99. 
 48 See A/HRC/11/13/Add.1. 
 49 OECD, Review of NCP Performance: Key Findings, document DAF/INV/WP(2008)1/REV1. 
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the link between the Guidelines and the OECD Declaration on International Investment; 
however, it significantly limits NCPs’ utility as a grievance mechanism for rapidly 
expanding segments of global value chains.  

100. Another weakness is that no minimum performance standards exist for NCPs. Some 
have made major improvements, while others remain virtually invisible. Their varied 
caseloads only in part reflect the number of multinationals domiciled in those countries; they 
also result from marked differences in the receptivity and effectiveness of NCPs. In 
addition, there are no official consequences to an NCP finding against a company: it could 
reapply immediately for export or investment assistance from the same government. The 
Guidelines’ update should address all of these defects.  

101. NHRIs and NCPs are two important examples of how non-judicial remedy can 
contribute to the State duty to protect. Yet neither exists in all States, and they rarely if ever 
provide full coverage of business-related human rights complaints. Thus, the universe of 
State-based non-judicial grievance mechanisms remains both under-populated and under-
resourced. These gaps contribute to the heavy reliance by aggrieved parties and their 
representatives on campaigns and lawsuits against companies.   

102. States may address this deficit by extending the mandates of existing mechanisms or 
adding complementary ones, drawing on examples of complaints procedures in fair trading, 
advertising standards or consumer affairs. Whatever roads they choose, States should view 
the provision of remedy comprehensively so that judicial and non-judicial approaches begin 
to cohere as a system of remedial options for victims of corporate-related abuse.  

 C. Judicial mechanisms 

103. The responsibility for establishing judicial mechanisms, ensuring their functionality 
and facilitating access to them rests with States. If access to judicial remedy for corporate-
related human rights impacts is to be improved, it is essential that both States and companies 
act in a manner supportive of the independence and integrity of judicial systems. States that 
deliberately erect barriers to prevent cases from being brought against business or that 
obstruct or intimidate the peaceful and legitimate activities of human rights defenders may 
breach their duty to protect.50 Companies that obstruct or corrupt judicial mechanisms act at 
variance with their responsibility to respect.  

104. Even where such impediments are not at issue, victims of corporate-related human 
rights abuse may confront legal and practical challenges stemming from the complexity of 
modern corporate structures coupled with existing imbalances in the operation of judicial 
systems.   

105. First, one legal challenge is the attribution of responsibility among members of a 
corporate group. Many corporate-related human rights violations also violate existing 
national civil or criminal law, but applying those provisions to corporate groups can prove 
extremely complex, even in purely domestic cases.   

106. A range of legal arguments has been advanced in cases involving the responsibility 
of parent companies for harm caused by subsidiaries. Some rely on the parent company's 
alleged “negligence” with respect to its subsidiary (primary liability), focusing, for example, 
on whether the parent has established key systems or processes, like those dealing with 
hazardous activities. Other arguments invoke “complicity” (secondary liability) or the 
concept of “agency” (vicarious or third party liability), which are found in both common and 

  
 50 See, for reference, General Assembly resolution 53/144. 
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civil law jurisdictions. The responsibility of partners in joint ventures and other contract-
based relationships raises even more complex questions, though the theory of multi-agency 
liability has gained traction in some jurisdictions. In short, far greater clarity is needed 
regarding the responsibility of corporate parents and groups for the purposes of remedy.  

107. Second, these challenges are compounded in cases involving the foreign operations 
of multinational corporations. A central issue here concerns the permissible grounds for 
courts to exercise extraterritorial jurisdiction. There is some consensus: for example, in 
criminal cases, nationality is an acceptable basis for exercising such jurisdiction over 
defendants, including companies; in civil cases, the defendant being “domiciled” (or 
“present”) in the forum serves that purpose. All national systems need to adopt a principled 
approach to the question of adjudicative extraterritorial jurisdiction, balancing the interests 
of claimant, defendant and States, especially in situations where there is a heightened risk of 
denial of remedy in the host country.   

108. A third legal challenge is that investigating large companies for human rights abuses 
is typically well beyond State prosecutors’ usual work. It requires expertise, resources and 
political will. Where events in other countries are involved, such investigations also rely on 
international cooperation to be effective. Criminal provisions remain mere words on paper 
unless States act upon their obligations to investigate individual and corporate involvement 
in business and human rights-related crimes.  

109. Turning to practical obstacles, three are particularly problematic: costs; bringing 
representative and aggregated claims; and disincentives to providing legal and related 
assistance to victims. Their coexistence can make it almost impossible for victims to access 
effective judicial remedy.  

110. The question of costs is fundamental – costs of obtaining legal advice and of the case 
itself should the claimant prove unsuccessful. There is an appropriate role for costs as a 
deterrent to unmeritorious cases, but they should not prevent legitimate claimants from 
accessing the judicial system. The costs of simply accessing a qualified lawyer can be a 
barrier for at least some plaintiffs in most jurisdictions. Beyond the provision of legal aid, 
there are examples of innovation in litigation funding and fee rules – legal expenses 
insurance, for one – but they are not widely available.  

111. A second practical barrier can result from limitations on “standing” (who can bring a 
suit) and on the ability to bring group claims for compensation. Many instances of 
corporate-related harm involve a large number of individual claims that are grounded on the 
same underlying set of facts, each of which would be too costly for a single claimant to 
pursue. Jurisdictions are increasingly considering how such claims can be most effectively 
aggregated, and the conditions under which representative proceedings will be allowed. 
Alternatives being explored include the European debate over models of “collective redress” 
in the consumer protection field; the evolving system of “opt-in” representative suits in civil 
cases in China; and the expansion of forms of “class actions” in such jurisdictions as Chile 
(for consumer claims), Indonesia (in cases of environmental harm) and South Africa (to 
protect constitutional rights). However, the scope of many of these developments in relation 
to business and human rights claims remains unclear.  

112. A third practical barrier is the financial, social and political disincentives for lawyers 
to represent claimants in this area. As a result, there is a far larger (and better compensated) 
pool advising corporate defendants. In some jurisdictions, the terms of settlements 
exacerbate this situation by requiring that the claimants’ lawyers not act against the same 
company in future matters. Compounding this, where human rights defenders are obstructed 
or intimidated, victims may be without any legal or related support at all.  

113. Governments often point to the mere existence of judicial systems as proof that they 
are fulfilling their duty to protect, But, as the above discussion demonstrates, much more is 
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required. The Special Representative will continue to examine options for addressing these 
legal and practical barriers, including through a multi-stakeholder consultation.   

 D. Complementarities 

114. State-based judicial and non-judicial mechanisms should form the foundation of a 
wider system of remedy for corporate-related human rights abuse. Within such a system, 
company-level grievance mechanisms can provide early-stage recourse and possible 
resolution. State and company-level mechanisms can be supplemented or enhanced by a 
range of collaborative initiatives.   

115. Industry-based and multi-stakeholder initiatives can enable companies to increase the 
reach and reduce the costs of grievance mechanisms. Global framework agreements may 
achieve the same for union federations and transnational companies. Regional or 
international mechanisms may strengthen common standards for States and companies 
across jurisdictions. Whatever the rationale, the fundamental purpose of such mechanisms is 
to provide remedy to victims. Companies and States collaborating to develop or oversee 
such mechanisms should do so in a manner consistent with the corporate responsibility to 
respect and the State duty to protect.  

116. The challenges to accessing any of these mechanisms can be greatest for the “at-risk” 
and vulnerable groups arguably most in need. Whether through active discrimination or as 
the unintended consequences of the way remedial mechanisms are designed and operate, 
these groups often face additional cultural, social, physical, and financial impediments to 
accessing them. The custodians of any mechanism should give due attention to possible 
differential impacts on such groups at each stage of the grievance process: access, 
procedures and outcome.  

 E. Summing up 

117. Reality falls far short of constituting a comprehensive and inclusive system of 
remedy for victims of corporate-related human rights abuse. Although progress has been 
made, all types of mechanisms – State-based non-judicial and judicial, company-based, as 
well as collaborative and international – remain underdeveloped.  

118. Moreover, individuals and communities are often unaware of existing avenues for 
remedy or how to make meaningful choices between them. As mechanisms further 
proliferate, the challenge of access will increase unless there is adequate assistance to all 
parties in navigating their options. The Special Representative recently upgraded his online 
resource, BASESwiki, through which he will continue to support improved access to 
information, learning and expertise in pursuit of more effective non-judicial grievance 
mechanisms. 51  It currently features over 200 mechanisms and 70 case stories.   

119. He is also conducting a feasibility study of whether and how new international 
networked arrangements for mediation might enhance access to sustainable dispute 
resolution in business and human rights. The results will be included in his final report.   

  
  51 Available at www.baseswiki.org. 
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 VI. Conclusion 

120. Resolution 8/7 extended the Special Representative’s mandate to 2011. The 
Council asked him to operationalize the “protect, respect and remedy” framework 
“with a view to providing more effective protection to individuals and communities 
against human rights abuses by, or involving, transnational corporations and other 
business enterprises”.  

121. In deciding how best to pursue this task, the Special Representative found 
wisdom in the words of Nobel laureate Amartya Sen: “what moves us,” Sen writes, “is 
not the realization that the world falls short of being completely just – which few of us 
expect - but that there are clearly remediable injustices around us which we want to 
eliminate”.52 This perspective, which resonates well with the Special Representative’s 
own approach of “principled pragmatism”, leads one to inquire how to improve actual 
lives, Sen continues, rather than to theoretical characterizations of “perfectly just 
societies” or institutions, which in any case remain illusory. Accordingly, this report 
has addressed how States and companies can become more responsive and effective in 
dealing with business and human rights challenges. Identifying such practical 
measures also provides a basis for assessing the performance of States and companies, 
by each other, and by other stakeholders.  

122. The United Nations “protect, respect and remedy” framework lays the 
foundations of a system for better managing business and human rights. It comprises 
State duties and corporate responsibilities. It includes preventative and remedial 
measures. It involves all relevant actors: States, businesses, affected individuals and 
communities, civil society and international institutions.  

123. Progress within any one pillar will trigger and reinforce progress in the others. 
States and business have independent obligations, thus neither needs to, nor should, 
wait for the other to move first. As States do a better job of fulfilling their duty to 
protect, that will facilitate and begin to ensure that all companies meet their 
responsibility to respect. As companies internalize the responsibility to respect, they 
will increasingly support State efforts to bring laggards along. As access to remedy 
improves, companies and States alike will learn how better to prevent corporate-
related abuses in the first place. And so on.  

124. In his 2011 report, the Special Representative will provide a set of guiding 
principles for the operationalization of the framework’s distinct yet complementary 
and interactive elements and processes.  

125. The final report also will present options and recommendations to the Council 
regarding possible successor initiatives to the mandate. The Special Representative will 
engage extensively with Member States and others in developing these ideas. 
Nevertheless, to sustain the momentum the mandate has achieved, he is flagging one 
recommendation now.  

126. Beyond the area of labour standards, the Special Representative has become the 
de facto United Nations focal point for business and human rights. States, companies, 
United Nations organizations and other national and international entities regularly 
seek his advice regarding their own corporate-related human rights policies and 
practices. Resource constraints limit how much he and his small team have been able 
to do. However, even those limited efforts will come to a halt once his mandate ends 
unless an advisory and capacity-building function is anchored firmly within the United 

  
  52 The Idea of Justice (Harvard University Press, 2009), p. vii. 
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Nations. Logically, this should rest with OHCHR. But the Office would need to become 
equipped to provide the leadership and guidance that stakeholders require and expect. 
The Special Representative urges early consideration of this matter by the Council.  

    

24  
 



www.oecd.org/publishing

OECD Guidelines for 
Multinational Enterprises

The full text of this book is available on line via these links:
     www.sourceoecd.org/finance/9789264055971  
     www.sourceoecd.org/governance/9789264055971
     www.sourceoecd.org/industrytrade/9789264055971

Those with access to all OECD books on line should use this link: 
     www.sourceoecd.org/97892649789264055971

SourceOECD is the OECD online library of books, periodicals and statistical databases. 
For more information about this award-winning service and free trials, ask your librarian, or write to 
us at SourceOECD@oecd.org.

OECD Guidelines for Multinational Enterprises  
The OECD Guidelines for Multinational Enterprises are the most comprehensive instrument 
in existence today for corporate responsibility multilaterally agreed by governments. 
Adhering governments - representing all regions of the world and accounting for 
85 per cent of foreign direct investment – are committed to encouraging enterprises 
operating in their territory to observe a set of widely recognised principles and standards 
for responsible business conduct wherever they operate. This booklet contains the text, 
implementation procedures and commentary adopted in June 2000, on the occasion  
of the most recent revision of the Guidelines.

Detailed information about adhering governments and actions taken to implement the 
Guidelines is available on the OECD website at www.oecd.org/daf/investment/guidelines

frisendam
Schreibmaschinentext

frisendam
Schreibmaschinentext
Text No. 9Human RightsProf. Dr. Christine Kaufmann





OECD Guidelines 
for Multinational 

Enterprises



ORGANISATION FOR ECONOMIC CO-OPERATION 
AND DEVELOPMENT

The OECD is a unique forum where the governments of 30 democracies work
together to address the economic, social and environmental challenges of globalisation.
The OECD is also at the forefront of efforts to understand and to help governments
respond to new developments and concerns, such as corporate governance, the
information economy and the challenges of an ageing population. The Organisation
provides a setting where governments can compare policy experiences, seek answers to
common problems, identify good practice and work to co-ordinate domestic and
international policies.

The OECD member countries are: Australia, Austria, Belgium, Canada, the
Czech Republic, Denmark, Finland, France, Germany, Greece, Hungary, Iceland,
Ireland, Italy, Japan, Korea, Luxembourg, Mexico, the Netherlands, New Zealand,
Norway, Poland, Portugal, the Slovak Republic, Spain, Sweden, Switzerland, Turkey,
the United Kingdom and the United States. The Commission of the European
Communities takes part in the work of the OECD.

OECD Publishing disseminates widely the results of the Organisation’s statistics
gathering and research on economic, social and environmental issues, as well as the
conventions, guidelines and standards agreed by its members.

Also available in French under the title:

Les Principes directeurs de l’OCDE à l’intention des entreprises multinationales

Corrigenda to OECD publications may be found on line at: www.oecd.org/publishing/corrigenda.

Electronic version: ISBN 978-92-64-05597-1

© OECD 2008

You can copy, download or print OECD content for your own use, and you can include excerpts from OECD publications,

databases and multimedia products in your own documents, presentations, blogs, websites and teaching materials,

provided that suitable acknowledgment of OECD as source and copyright owner is given. All requests for public or

commercial use and translation rights should be submitted to rights@oecd.org. Requests for permission to photocopy

portions of this material for public or commercial use shall be addressed directly to the Copyright Clearance Center

(CCC) at info@copyright.com or the Centre français d'exploitation du droit de copie (CFC) contact@cfcopies.com.

This work is published on the responsibility of the Secretary-General of

the OECD. The opinions expressed and arguments employed herein do not

necessarily reflect the official views of the Organisation or of the governments

of its member countries.

http://www.oecd.org/publishing/corrigenda
mailto:rights@oecd.org
mailto:info@copyright.com
mailto:contact@cfcopies.com


TABLE OF CONTENTS
Table of Contents

Declaration on International Investment 
and Multinational Enterprises  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

Part I. OECD Guidelines for Multinational Enterprises . . . . . . . . . . . . . . . 7

Preface . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
I. Concepts and Principles. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

II. General Policies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
III. Disclosure. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
IV. Employment and Industrial Relations . . . . . . . . . . . . . . . . . . . . . . 17
V. Environment  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

VI. Combating Bribery  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
VII. Consumer Interests  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

VIII. Science and Technology. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
IX. Competition. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
X. Taxation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

Part II. Implementation Procedures of the OECD Guidelines 
for Multinational Enterprises  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

Decision of the OECD Council on the OECD Guidelines 
for Multinational Enterprises  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

Procedural Guidance  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

Part III. Commentaries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

Commentary on the OECD Guidelines for Multinational 
Enterprises . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39

Commentary on the Implementation Procedures 
of the OECD Guidelines for Multinational Enterprises . . . . . . . . 55
OECD GUIDELINES FOR MULTINATIONAL ENTERPRISES – © OECD 2008 3
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Declaration on International Investment
and Multinational Enterprises

27 June 2000
ADHERING GOVERNMENTS1

CONSIDERING:

– That international investment is of major importance to the world
economy, and has considerably contributed to the development of their
countries;

– That multinational enterprises play an important role in this investment
process;

– That international co-operation can improve the foreign investment
climate, encourage the positive contribution which multinational
enterprises can make to economic, social and environmental progress, and
minimise and resolve difficulties which may arise from their operations;

– That the benefits of international co-operation are enhanced by addressing
issues relating to international investment and multinational enterprises
through a balanced framework of inter-related instruments;

DECLARE:

Guidelines for 
Multinational 
Enterprises

I. That they jointly recommend to multinational enterprise
operating in or from their territories the observance of the
Guidelines, set forth in Annex 1 hereto,2 having regard to the
considerations and understandings that are set out in the
Preface and are an integral part of them;

National Treatment II.1. That adhering governments should, consistent with thei
needs to maintain public order, to protect their essentia
security interests and to fulfil commitments relating to
international peace and security, accord to enterprises oper
ating in their territories and owned or controlled directly o
indirectly by nationals of another adhering governmen
(hereinafter referred to as “Foreign-Controlled Enterprises”
treatment under their laws, regulations and administrative
practices, consistent with international law and no les
favourable than that accorded in like situations to domestic
enterprises (hereinafter referred to as “National Treatment”)
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Notes

1. As at 27 June 2000 adhering governments are those of all OECD Members, as well
as Argentina, Brazil, Chile and the Slovak Republic. The European Community has
been invited to associate itself with the section on National Treatment on matters
falling within its competence.

2. The text of the Guidelines for Multinational Enterprises is reproduced in Part I of this
Booklet.

3. The text of General considerations and Practical Approaches concerning
Conflicting Requirements Imposed on Multinational Enterprises is available from
the OECD Website www.oecd.org/daf/investment/guidelines/conflict.htm.

2. That adhering governments will consider applying
“National Treatment” in respect of countries other than
adhering governments;

3. That adhering governments will endeavour to ensure tha
their territorial subdivisions apply “National Treatment”;

4. That this Declaration does not deal with the right of adher
ing governments to regulate the entry of foreign investmen
or the conditions of establishment of foreign enterprises;

Conflicting 
Requirements

III. That they will co-operate with a view to avoiding or mini
mising the imposition of conflicting requirements on multi
national enterprises and that they will take into account the
general considerations and practical approaches.3

International 
Investment Incentives 
and Disincentives

IV.1 That they recognise the need to strengthen their co-opera
tion in the field of international direct investment;

2. That they thus recognise the need to give due weight to the
interests of adhering governments affected by specific laws
regulations and administrative practices in this field (herein
after called “measures”) providing official incentives and
disincentives to international direct investment;

3. That adhering governments will endeavour to make such
measures as transparent as possible, so that their impor
tance and purpose can be ascertained and that information
on them can be readily available;

Consultation 
Procedures

V. That they are prepared to consult one another on the above
matters in conformity with the relevant Decisions of the
Council;

Review VI. That they will review the above matters periodically with a
view to improving the effectiveness of international eco
nomic co-operation among adhering governments on issue
relating to international investment and multinationa
enterprises.
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Preface

1. The OECD Guidelines for Multinational Enterprises (the Guidelines) are
recommendations addressed by governments to multinational enterprises.
They provide voluntary principles and standards for responsible business
conduct consistent with applicable laws. The Guidelines aim to ensure that the
operations of these enterprises are in harmony with government policies, to
strengthen the basis of mutual confidence between enterprises and the
societies in which they operate, to help improve the foreign investment
climate and to enhance the contribution to sustainable development made by
multinational enterprises. The Guidelines are part of the OECD Declaration on
International Investment and Multinational Enterprises the other elements of
which relate to national treatment, conflicting requirements on enterprises,
and international investment incentives and disincentives.

2. International business has experienced far-reaching structural change
and the Guidelines themselves have evolved to reflect these changes. With the
rise of service and knowledge-intensive industries, service and technology
enterprises have entered the international marketplace. Large enterprises still
account for a major share of international investment, and there is a trend
toward large-scale international mergers. At the same time, foreign
investment by small- and medium-sized enterprises has also increased and
these enterprises now play a significant role on the international scene.
Multinational enterprises, like their domestic counterparts, have evolved to
encompass a broader range of business arrangements and organisational
forms. Strategic alliances and closer relations with suppliers and contractors
tend to blur the boundaries of the enterprise.

3. The rapid evolution in the structure of multinational enterprises is also
reflected in their operations in the developing world, where foreign direct
investment has grown rapidly. In developing countries, multinational enterprises
have diversified beyond primary production and extractive industries into
manufacturing, assembly, domestic market development and services.

4. The activities of multinational enterprises, through international trade
and investment, have strengthened and deepened the ties that join OECD
economies to each other and to the rest of the world. These activities bring
substantial benefits to home and host countries. These benefits accrue when
multinational enterprises supply the products and services that consumers
9
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want to buy at competitive prices and when they provide fair returns to
suppliers of capital. Their trade and investment activities contribute to the
efficient use of capital, technology and human and natural resources. They
facilitate the transfer of technology among the regions of the world and the
development of technologies that reflect local conditions. Through both
formal training and on-the-job learning enterprises also promote the
development of human capital in host countries.

5. The nature, scope and speed of economic changes have presented new
strategic challenges for enterprises and their stakeholders. Multinational
enterprises have the opportunity to implement best practice policies for
sustainable development that seek to ensure coherence between social,
economic and environmental objectives. The ability of multinational
enterprises to promote sustainable development is greatly enhanced when
trade and investment are conducted in a context of open, competitive and
appropriately regulated markets.

6. Many multinational enterprises have demonstrated that respect for high
standards of business conduct can enhance growth. Today’s competitive
forces are intense and multinational enterprises face a variety of legal, social
and regulatory settings. In this context, some enterprises may be tempted to
neglect appropriate standards and principles of conduct in an attempt to gain
undue competitive advantage. Such practices by the few may call into
question the reputation of the many and may give rise to public concerns.

7. Many enterprises have responded to these public concerns by developing
internal programmes, guidance and management systems that underpin their
commitment to good corporate citizenship, good practices and good business
and employee conduct. Some of them have called upon consulting, auditing
and certification services, contributing to the accumulation of expertise in these
areas. These efforts have also promoted social dialogue on what constitutes
good business conduct. The Guidelines clarify the shared expectations for
business conduct of the governments adhering to them and provide a point of
reference for enterprises. Thus, the Guidelines both complement and reinforce
private efforts to define and implement responsible business conduct.

8. Governments are co-operating with each other and with other actors to
strengthen the international legal and policy framework in which business is
conducted. The post-war period has seen the development of this framework,
starting with the adoption in 1948 of the Universal Declaration of Human Rights.
Recent instruments include the ILO Declaration on Fundamental Principles and
Rights at Work, the Rio Declaration on Environment and Development and
Agenda 21 and the Copenhagen Declaration for Social Development.
OECD GUIDELINES FOR MULTINATIONAL ENTERPRISES – © OECD 200810
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9. The OECD has also been contributing to the international policy
framework. Recent developments include the adoption of the Convention on
Combating Bribery of Foreign Public Officials in International Business
Transactions and of the OECD Principles of Corporate Governance, the OECD
Guidelines for Consumer Protection in the Context of Electronic Commerce, and
ongoing work on the OECD Guidelines on Transfer Pricing for Multinational
Enterprises and Tax Administrations.

10. The common aim of the governments adhering to the Guidelines is to
encourage the positive contributions that multinational enterprises can make
to economic, environmental and social progress and to minimise the difficulties
to which their various operations may give rise. In working towards this goal,
governments find themselves in partnership with the many businesses, trade
unions and other non-governmental organisations that are working in their
own ways toward the same end. Governments can help by providing effective
domestic policy frameworks that include stable macroeconomic policy,
non-discriminatory treatment of firms, appropriate regulation and prudential
supervision, an impartial system of courts and law enforcement and efficient
and honest public administration. Governments can also help by maintaining
and promoting appropriate standards and policies in support of sustainable
development and by engaging in ongoing reforms to ensure that public sector
activity is efficient and effective. Governments adhering to the Guidelines are
committed to continual improvement of both domestic and international
policies with a view to improving the welfare and living standards of all people.
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I. Concepts and Principles

1. The Guidelines are recommendations jointly addressed by governments to
multinational enterprises. They provide principles and standards of good
practice consistent with applicable laws. Observance of the Guidelines by
enterprises is voluntary and not legally enforceable.

2. Since the operations of multinational enterprises extend throughout the
world, international co-operation in this field should extend to all countries.
Governments adhering to the Guidelines encourage the enterprises operating
on their territories to observe the Guidelines wherever they operate, while
taking into account the particular circumstances of each host country.

3. A precise definition of multinational enterprises is not required for the
purposes of the Guidelines. These usually comprise companies or other entities
established in more than one country and so linked that they may co-ordinate
their operations in various ways. While one or more of these entities may be
able to exercise a significant influence over the activities of others, their degree
of autonomy within the enterprise may vary widely from one multinational
enterprise to another. Ownership may be private, state or mixed. The Guidelines

are addressed to all the entities within the multinational enterprise (parent
companies and/or local entities). According to the actual distribution of
responsibilities among them, the different entities are expected to co-operate
and to assist one another to facilitate observance of the Guidelines.

4. The Guidelines are not aimed at introducing differences of treatment
between multinational and domestic enterprises; they reflect good practice
for all. Accordingly, multinational and domestic enterprises are subject to the
same expectations in respect of their conduct wherever the Guidelines are
relevant to both.

5. Governments wish to encourage the widest possible observance of the
Guidelines. While it is acknowledged that small- and medium-sized enterprises
may not have the same capacities as larger enterprises, governments adhering
to the Guidelines nevertheless encourage them to observe the Guidelines
recommendations to the fullest extent possible.

6. Governments adhering to the Guidelines should not use them for
protectionist purposes nor use them in a way that calls into question the
comparative advantage of any country where multinational enterprises invest.
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7. Governments have the right to prescribe the conditions under which
multinational enterprises operate within their jurisdictions, subject to
international law. The entities of a multinational enterprise located in various
countries are subject to the laws applicable in these countries. When
multinational enterprises are subject to conflicting requirements by adhering
countries, the governments concerned will co-operate in good faith with a
view to resolving problems that may arise.

8. Governments adhering to the Guidelines set them forth with the
understanding that they will fulfil their responsibilities to treat enterprises
equitably and in accordance with international law and with their contractual
obligations.

9. The use of appropriate international dispute settlement mechanisms,
including arbitration, is encouraged as a means of facilitating the resolution of
legal problems arising between enterprises and host country governments.

10. Governments adhering to the Guidelines will promote them and encourage
their use. They will establish National Contact Points that promote the
Guidelines and act as a forum for discussion of all matters relating to the
Guidelines. The adhering Governments will also participate in appropriate
review and consultation procedures to address issues concerning interpretation
of the Guidelines in a changing world.
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II. General Policies

Enterprises should take fully into account established policies in the
countries in which they operate, and consider the views of other stakeholders.
In this regard, enterprises should:

1. Contribute to economic, social and environmental progress with a view to
achieving sustainable development.

2. Respect the human rights of those affected by their activities consistent
with the host government’s international obligations and commitments.

3. Encourage local capacity building through close co-operation with the
local community, including business interests, as well as developing the
enterprise’s activities in domestic and foreign markets, consistent with
the need for sound commercial practice.

4. Encourage human capital formation, in particular by creating employment
opportunities and facilitating training opportunities for employees.

5. Refrain from seeking or accepting exemptions not contemplated in the
statutory or regulatory framework related to environmental, health,
safety, labour, taxation, financial incentives, or other issues.

6. Support and uphold good corporate governance principles and develop
and apply good corporate governance practices.

7. Develop and apply effective self-regulatory practices and management
systems that foster a relationship of confidence and mutual trust between
enterprises and the societies in which they operate.

8. Promote employee awareness of, and compliance with, company policies
through appropriate dissemination of these policies, including through
training programmes.

9. Refrain from discriminatory or disciplinary action against employees who
make bona fide reports to management or, as appropriate, to the competent
public authorities, on practices that contravene the law, the Guidelines or the
enterprise’s policies.

10. Encourage, where practicable, business partners, including suppliers and
sub-contractors, to apply principles of corporate conduct compatible with
the Guidelines.

11. Abstain from any improper involvement in local political activities.
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III. Disclosure

1. Enterprises should ensure that timely, regular, reliable and relevant
information is disclosed regarding their activities, structure, financial
situation and performance. This information should be disclosed for the
enterprise as a whole and, where appropriate, along business lines or
geographic areas. Disclosure policies of enterprises should be tailored to the
nature, size and location of the enterprise, with due regard taken of costs,
business confidentiality and other competitive concerns.

2. Enterprises should apply high quality standards for disclosure, accounting,
and audit. Enterprises are also encouraged to apply high quality standards for
non-financial information including environmental and social reporting where
they exist. The standards or policies under which both financial and
non-financial information are compiled and published should be reported.

3. Enterprises should disclose basic information showing their name,
location, and structure, the name, address and telephone number of the
parent enterprise and its main affiliates, its percentage ownership, direct and
indirect in these affiliates, including shareholdings between them.

4. Enterprises should also disclose material information on:

a) The financial and operating results of the company.

b) Company objectives.

c) Major share ownership and voting rights.

d) Members of the board and key executives, and their remuneration.

e) Material foreseeable risk factors.

f) Material issues regarding employees and other stakeholders.

g) Governance structures and policies.

5. Enterprises are encouraged to communicate additional information that
could include:

a) Value statements or statements of business conduct intended for public
disclosure including information on the social, ethical and environmental
policies of the enterprise and other codes of conduct to which the company
subscribes. In addition, the date of adoption, the countries and entities to
which such statements apply and its performance in relation to these
statements may be communicated.
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b) Information on systems for managing risks and complying with laws, and
on statements or codes of business conduct.

c) Information on relationships with employees and other stakeholders.
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IV. Employment and Industrial Relations

Enterprises should, within the framework of applicable law, regulations
and prevailing labour relations and employment practices:

1. a) Respect the right of their employees to be represented by trade unions and
other bona fide representatives of employees, and engage in constructive
negotiations, either individually or through employers’ associations, with
such representatives with a view to reaching agreements on employment
conditions.

b) Contribute to the effective abolition of child labour.

c) Contribute to the elimination of all forms of forced or compulsory labour.

d) Not discriminate against their employees with respect to employment or
occupation on such grounds as race, colour, sex, religion, political opinion,
national extraction or social origin, unless selectivity concerning
employee characteristics furthers established governmental policies
which specifically promote greater equality of employment opportunity or
relates to the inherent requirements of a job.

2. a) Provide facilities to employee representatives as may be necessary to
assist in the development of effective collective agreements.

b) Provide information to employee representatives which is needed for
meaningful negotiations on conditions of employment.

c) Promote consultation and co-operation between employers and employees
and their representatives on matters of mutual concern.

3. Provide information to employees and their representatives which enables
them to obtain a true and fair view of the performance of the entity or,
where appropriate, the enterprise as a whole.

4. a) Observe standards of employment and industrial relations not less
favourable than those observed by comparable employers in the host
country.

b) Take adequate steps to ensure occupational health and safety in their
operations.
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5. In their operations, to the greatest extent practicable, employ local
personnel and provide training with a view to improving skill levels, in
co-operation with employee representatives and, where appropriate,
relevant governmental authorities.

6. In considering changes in their operations which would have major effects
upon the livelihood of their employees, in particular in the case of the closure
of an entity involving collective lay-offs or dismissals, provide reasonable
notice of such changes to representatives of their employees, and, where
appropriate, to the relevant governmental authorities, and co-operate with
the employee representatives and appropriate governmental authorities so
as to mitigate to the maximum extent practicable adverse effects. In light of
the specific circumstances of each case, it would be appropriate if
management were able to give such notice prior to the final decision being
taken. Other means may also be employed to provide meaningful co-
operation to mitigate the effects of such decisions.

7. In the context of bona fide negotiations with representatives of employees
on conditions of employment, or while employees are exercising a right to
organise, not threaten to transfer the whole or part of an operating unit
from the country concerned nor transfer employees from the enterprises’
component entities in other countries in order to influence unfairly those
negotiations or to hinder the exercise of a right to organise.

8. Enable authorised representatives of their employees to negotiate on
collective bargaining or labour-management relations issues and allow the
parties to consult on matters of mutual concern with representatives of
management who are authorised to take decisions on these matters.
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V. Environment

Enterprises should, within the framework of laws, regulations and
administrative practices in the countries in which they operate, and in
consideration of relevant international agreements, principles, objectives, and
standards, take due account of the need to protect the environment, public
health and safety, and generally to conduct their activities in a manner
contributing to the wider goal of sustainable development. In particular,
enterprises should:

1. Establish and maintain a system of environmental management
appropriate to the enterprise, including:

a) collection and evaluation of adequate and timely information regarding
the environmental, health, and safety impacts of their activities;

b) establishment of measurable objectives and, where appropriate, targets
for improved environmental performance, including periodically
reviewing the continuing relevance of these objectives; and

c) regular monitoring and verification of progress toward environmental,
health, and safety objectives or targets.

2. Taking into account concerns about cost, business confidentiality, and the
protection of intellectual property rights:

a) provide the public and employees with adequate and timely information
on the potential environment, health and safety impacts of the activities
of the enterprise, which could include reporting on progress in
improving environmental performance; and

b) engage in adequate and timely communication and consultation with
the communities directly affected by the environmental, health and
safety policies of the enterprise and by their implementation.

3. Assess, and address in decision-making, the foreseeable environmental,
health, and safety-related impacts associated with the processes, goods
and services of the enterprise over their full life cycle. Where these
proposed activities may have significant environmental, health, or safety
impacts, and where they are subject to a decision of a competent authority,
prepare an appropriate environmental impact assessment.
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4. Consistent with the scientific and technical understanding of the risks,
where there are threats of serious damage to the environment, taking also
into account human health and safety, not use the lack of full scientific
certainty as a reason for postponing cost-effective measures to prevent or
minimise such damage.

5. Maintain contingency plans for preventing, mitigating, and controlling
serious environmental and health damage from their operations, including
accidents and emergencies; and mechanisms for immediate reporting to
the competent authorities.

6. Continually seek to improve corporate environmental performance, by
encouraging, where appropriate, such activities as:

a) adoption of technologies and operating procedures in all parts of the
enterprise that reflect standards concerning environmental performance
in the best performing part of the enterprise;

b) development and provision of products or services that have no undue
environmental impacts; are safe in their intended use; are efficient in
their consumption of energy and natural resources; can be reused,
recycled, or disposed of safely;

c) promoting higher levels of awareness among customers of the
environmental implications of using the products and services of the
enterprise; and

d) research on ways of improving the environmental performance of the
enterprise over the longer term.

7. Provide adequate education and training to employees in environmental
health and safety matters, including the handling of hazardous materials
and the prevention of environmental accidents, as well as more general
environmental management areas, such as environmental impact
assessment procedures, public relations, and environmental technologies.

8. Contribute to the development of environmentally meaningful and
economically efficient public policy, for example, by means of partnerships
or initiatives that will enhance environmental awareness and protection.
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VI. Combating Bribery

Enterprises should not, directly or indirectly, offer, promise, give, or
demand a bribe or other undue advantage to obtain or retain business or other
improper advantage. Nor should enterprises be solicited or expected to render
a bribe or other undue advantage. In particular, enterprises should:

1. Not offer, nor give in to demands, to pay public officials or the employees of
business partners any portion of a contract payment. They should not use
subcontracts, purchase orders or consulting agreements as means of
channelling payments to public officials, to employees of business partners
or to their relatives or business associates.

2. Ensure that remuneration of agents is appropriate and for legitimate
services only. Where relevant, a list of agents employed in connection with
transactions with public bodies and state-owned enterprises should be kept
and made available to competent authorities.

3. Enhance the transparency of their activities in the fight against bribery and
extortion. Measures could include making public commitments against
bribery and extortion and disclosing the management systems the company
has adopted in order to honour these commitments. The enterprise should
also foster openness and dialogue with the public so as to promote its
awareness of and co-operation with the fight against bribery and extortion.

4. Promote employee awareness of and compliance with company policies
against bribery and extortion through appropriate dissemination of these
policies and through training programmes and disciplinary procedures.

5. Adopt management control systems that discourage bribery and corrupt
practices, and adopt financial and tax accounting and auditing practices
that prevent the establishment of “off the books” or secret accounts or the
creation of documents which do not properly and fairly record the
transactions to which they relate.

6. Not make illegal contributions to candidates for public office or to political
parties or to other political organisations. Contributions should fully
comply with public disclosure requirements and should be reported to
senior management.
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VII. Consumer Interests

When dealing with consumers, enterprises should act in accordance with
fair business, marketing and advertising practices and should take all reasonable
steps to ensure the safety and quality of the goods or services they provide. In
particular, they should:

1. Ensure that the goods or services they provide meet all agreed or legally
required standards for consumer health and safety, including health
warnings and product safety and information labels.

2. As appropriate to the goods or services, provide accurate and clear
information regarding their content, safe use, maintenance, storage, and
disposal sufficient to enable consumers to make informed decisions.

3. Provide transparent and effective procedures that address consumer
complaints and contribute to fair and timely resolution of consumer
disputes without undue cost or burden.

4. Not make representations or omissions, nor engage in any other practices,
that are deceptive, misleading, fraudulent, or unfair.

5. Respect consumer privacy and provide protection for personal data.

6. Co-operate fully and in a transparent manner with public authorities in the
prevention or removal of serious threats to public health and safety deriving
from the consumption or use of their products.
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VIII. Science and Technology

Enterprises should:

1. Endeavour to ensure that their activities are compatible with the science
and technology (S&T) policies and plans of the countries in which they
operate and as appropriate contribute to the development of local and
national innovative capacity.

2. Adopt, where practicable in the course of their business activities, practices
that permit the transfer and rapid diffusion of technologies and know-how,
with due regard to the protection of intellectual property rights.

3. When appropriate, perform science and technology development work in
host countries to address local market needs, as well as employ host country
personnel in an S&T capacity and encourage their training, taking into
account commercial needs.

4. When granting licenses for the use of intellectual property rights or when
otherwise transferring technology, do so on reasonable terms and conditions
and in a manner that contributes to the long term development prospects of
the host country.

5. Where relevant to commercial objectives, develop ties with local
universities, public research institutions, and participate in co-operative
research projects with local industry or industry associations.
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IX. Competition

Enterprises should, within the framework of applicable laws and
regulations, conduct their activities in a competitive manner. In particular,
enterprises should:

1. Refrain from entering into or carrying out anti-competitive agreements
among competitors:

a) to fix prices;

b) to make rigged bids (collusive tenders);

c) to establish output restrictions or quotas; or

d) to share or divide markets by allocating customers, suppliers, territories
or lines of commerce.

2. Conduct all of their activities in a manner consistent with all applicable
competition laws, taking into account the applicability of the competition
laws of jurisdictions whose economies would be likely to be harmed by
anti-competitive activity on their part.

3. Co-operate with the competition authorities of such jurisdictions by, among
other things and subject to applicable law and appropriate safeguards,
providing as prompt and complete responses as practicable to requests for
information.

4. Promote employee awareness of the importance of compliance with all
applicable competition laws and policies.
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X. Taxation

It is important that enterprises contribute to the public finances of host
countries by making timely payment of their tax liabilities. In particular,
enterprises should comply with the tax laws and regulations in all countries in
which they operate and should exert every effort to act in accordance with
both the letter and spirit of those laws and regulations. This would include
such measures as providing to the relevant authorities the information
necessary for the correct determination of taxes to be assessed in connection
with their operations and conforming transfer pricing practices to the arm’s
length principle.
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Decision of the OECD Council 
on the OECD Guidelines 

for Multinational Enterprises
June 2000

THE COUNCIL,

Having regard to the Convention on the Organisation for Economic
Co-operation and Development of 14th December 1960;

Having regard to the OECD Declaration on International Investment and
Multinational Enterprises (the “Declaration”), in which the Governments of
adhering countries (“adhering countries”) jointly recommend to multinational
enterprises operating in or from their territories the observance of Guidelines
for Multinational Enterprises (the “Guidelines”);

Recognising that, since operations of multinational enterprises extend
throughout the world, international co-operation on issues relating to the
Declaration should extend to all countries;

Having regard to the Terms of Reference of the Investment Committee, in
particular with respect to its responsibilities for the Declaration [C(84)171(Final),
renewed in C/M(95)21];

Considering the Report on the First Review of the 1976 Declaration
[C(79)102(Final)], the Report on the Second Review of the Declaration
[C/MIN(84)5(Final)], the Report on the 1991 Review of the Declaration
[DAFFE/IME(91)23], and the Report on the 2000 Review of the Guidelines
[C(2000)96];

Having regard to the Second Revised Decision of the Council of June 1984
[C(84)90], amended June 1991 [C/MIN(91)7/ANN1];

Considering it desirable to enhance procedures by which consultations
may take place on matters covered by these Guidelines and to promote the
effectiveness of the Guidelines;

On the proposal of the Investment Committee:

DECIDES:

To repeal the Second Revised Decision of the Council of June 1984 [C(84)90],
amended June 1991 [C/MIN(91)7/ANN1], and replace it with the following:
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I. National Contact Points

1. Adhering countries shall set up National Contact Points for undertaking
promotional activities, handling inquiries and for discussions with the
parties concerned on all matters covered by the Guidelines so that they can
contribute to the solution of problems which may arise in this connection,
taking due account of the attached procedural guidance. The business
community, employee organisations, and other interested parties shall be
informed of the availability of such facilities.

2. National Contact Points in different countries shall co-operate if such need
arises, on any matter related to the Guidelines relevant to their activities. As
a general procedure, discussions at the national level should be initiated
before contacts with other National Contact Points are undertaken.

3. National Contact Points shall meet annually to share experiences and
report to the Investment Committee.

II. The Investment Committee

1. The Investment Committee (“the Committee”) shall periodically or at the
request of an adhering country hold exchanges of views on matters covered
by the Guidelines and the experience gained in their application.

2. The Committee shall periodically invite the Business and Industry Advisory
Committee to the OECD (BIAC), and the Trade Union Advisory Committee to
the OECD (TUAC) (the “advisory bodies”), as well as other non-governmental
organisations to express their views on matters covered by the Guidelines.
In addition, exchanges of views with the advisory bodies on these matters
may be held at their!request.

3. The Committee may decide to hold exchanges of views on matters covered
by the Guidelines with representatives of non-adhering countries.

4. The Committee shall be responsible for clarification of the Guidelines.
Clarification will be provided as required. If it so wishes, an individual
enterprise will be given the opportunity to express its views either orally or
in writing on issues concerning the Guidelines involving its interests. The
Committee shall not reach conclusions on the conduct of individual
enterprises.

5. The Committee shall hold exchanges of views on the activities of National
Contact Points with a view to enhancing the effectiveness of the Guidelines.

6. In fulfilling its responsibilities for the effective functioning of the
Guidelines, the Committee shall take due account of the attached
procedural guidance.
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7. The Committee shall periodically report to the Council on matters covered
by the Guidelines. In its reports, the Committee shall take account of
reports by National Contact Points, the views expressed by the advisory
bodies, and the views of other non-governmental organisations and
non-adhering countries as appropriate.

III. Review of the Decision

This Decision shall be periodically reviewed. The Committee shall make
proposals for this purpose.
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Procedural Guidance

I. National Contact Points

The role of National Contact Points (NCP) is to further the effectiveness of
the Guidelines. NCPs will operate in accordance with core criteria of visibility,
accessibility, transparency and accountability to further the objective of
functional equivalence.

A. Institutional arrangements

Consistent with the objective of functional equivalence, adhering
countries have flexibility in organising their NCPs, seeking the active support of
social partners, including the business community, employee organisations,
and other interested parties, which includes non-governmental organisations.

Accordingly, the National Contact Point:

1. May be a senior government official or a government office headed by a
senior official. Alternatively, the National Contact Point may be organised
as a co-operative body, including representatives of other government
agencies. Representatives of the business community, employee
organisations and other interested parties may also be included.

2. Will develop and maintain relations with representatives of the business
community, employee organisations and other interested parties that are
able to contribute to the effective functioning of the Guidelines.

B. Information and promotion

National Contact Points will:

1. Make the Guidelines known and available by appropriate means, including
through on-line information, and in national languages. Prospective
investors (inward and outward) should be informed about the Guidelines, as
appropriate.

2. Raise awareness of the Guidelines, including through co-operation, as
appropriate, with the business community, employee organisations, other
non-governmental organisations, and the interested public.

3. Respond to enquiries about the Guidelines from:

a) Other National Contact Points;
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b) the business community, employee organisations, other non-
governmental organisations and the public; and

c) governments of non-adhering countries.

C. Implementation in specific instances

The NCP will contribute to the resolution of issues that arise relating to
implementation of the Guidelines in specific instances. The NCP will offer a
forum for discussion and assist the business community, employee
organisations and other parties concerned to deal with the issues raised in an
efficient and timely manner and in accordance with applicable law. In
providing this assistance, the NCP will:

1. Make an initial assessment of whether the issues raised merit further
examination and respond to the party or parties raising them.

2. Where the issues raised merit further examination, offer good offices to
help the parties involved to resolve the issues. For this purpose, the NCP will
consult with these parties and where relevant:

a) Seek advice from relevant authorities, and/or representatives of the
business community, employee organisations, other non-governmental
organisations, and relevant experts.

b) Consult the National Contact Point in the other country or countries
concerned.

c) Seek the guidance of the Investment Committee if it has doubt about the
interpretation of the Guidelines in particular circumstances.

d) Offer, and with the agreement of the parties involved, facilitate access to
consensual and non-adversarial means, such as conciliation or
mediation, to assist in dealing with the issues.

3. If the parties involved do not reach agreement on the issues raised, issue
a statement, and make recommendations as appropriate, on the
implementation of the Guidelines.

4. a) In order to facilitate resolution of the issues raised, take appropriate steps
to protect sensitive business and other information. While the procedures
under paragraph 2 are underway, confidentiality of the proceedings will be
maintained. At the conclusion of the procedures, if the parties involved
have not agreed on a resolution of the issues raised, they are free to
communicate about and discuss these issues. However, information and
views provided during the proceedings by another party involved will
remain confidential, unless that other party agrees to their disclosure.

b) After consultation with the parties involved, make publicly available the
results of these procedures unless preserving confidentiality would be in
the best interests of effective implementation of the Guidelines.
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5. If issues arise in non-adhering countries, take steps to develop an
understanding of the issues involved, and follow these procedures where
relevant and practicable.

D. Reporting

1. Each National Contact Point will report annually to the Committee.

2. Reports should contain information on the nature and results of the
activities of the National Contact Point, including implementation activities
in specific instances.

II. Investment Committee

1. The Committee will discharge its responsibilities in an efficient and timely
manner.

2. The Committee will consider requests from NCPs for assistance in carrying
out their activities, including in the event of doubt about the interpretation
of the Guidelines in particular circumstances.

3. The Committee will:

a) Consider the reports of NCPs.

b) Consider a substantiated submission by an adhering country or an
advisory body on whether an NCP is fulfilling its responsibilities with
regard to its handling of specific instances.

c) Consider issuing a clarification where an adhering country or an
advisory body makes a substantiated submission on whether an NCP has
correctly interpreted the Guidelines in specific instances.

d) Make recommendations, as necessary, to improve the functioning of
NCPs and the effective implementation of the Guidelines.

4. The Committee may seek and consider advice from experts on any matters
covered by the Guidelines. For this purpose, the Committee will decide on
suitable procedures.
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PART III 

Commentaries

Note by the Secretariat:  These commentaries have been
prepared by the Investment Committee to provide information on
and explanation of the Guidelines text and of the Council Decision
on Implementation of the Guidelines. They are not part of the
Declaration on International Investment and Multinational
Enterprises or of the Council Decision on the Guidelines for
Multinational Enterprises.
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Commentary on the OECD Guidelines 
for Multinational Enterprises

Commentary on General Policies

1. The General Policies chapter of the Guidelines is the first to contain
specific recommendations to enterprises. As such it is important for setting
the tone and establishing common fundamental principles for the specific
recommendations in subsequent chapters. 

2. Obeying domestic law is the first obligation of business. The Guidelines are
not a substitute for nor should they be considered to override local law and
regulation. They represent supplementary principles and standards of
behaviour of a non-legal character, particularly concerning the international
operations of these enterprises. While the Guidelines extend beyond the law in
many cases, they should not and are not intended to place an enterprise in a
situation where it faces conflicting requirements. 

3. Enterprises are encouraged to co-operate with governments in the
development and implementation of policies and laws. Considering the views
of other stakeholders in society, which includes the local community as well
as business interests, can enrich this process. It is also recognised that
governments should be transparent in their dealings with enterprises, and
consult with business on these same issues. Enterprises should be viewed as
partners with government in the development and use of both voluntary and
regulatory approaches (of which the Guidelines are one element) to policies
affecting them.

4. There should not be any contradiction between the activity of
multinational enterprises (MNEs) and sustainable development, and the
Guidelines are meant to foster complementarities in this regard. Indeed, links
among economic, social, and environmental progress are a key means for
furthering the goal of sustainable development.1 On a related issue, while
promoting and upholding human rights is primarily the responsibility of
governments, where corporate conduct and human rights intersect enterprises
do play a role, and thus MNEs are encouraged to respect human rights, not only
in their dealings with employees, but also with respect to others affected
by their activities, in a manner that is consistent with host governments’
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international obligations and commitments. The Universal Declaration of
Human Rights and other human rights obligations of the government
concerned are of particular relevance in this regard. 

5. The Guidelines also acknowledge and encourage the contribution that
MNEs can make to local capacity building as a result of their activities in local
communities. Similarly, the recommendation on human capital formation is
an explicit and forward-looking recognition of the contribution to individual
human development that MNEs can offer their employees, and encompasses
not only hiring practices, but training and other employee development
as well. Human capital formation also incorporates the notion of non-
discrimination in hiring practices as well as promotion practices, life-long
learning and other on-the-job training. 

6. Governments recommend that, in general, enterprises avoid efforts to
secure exemptions not contemplated in the statutory or regulatory framework
related to environmental, health, safety, labour, taxation and financial incentives
among other issues, without infringing on an enterprise’s right to seek changes in
the statutory or regulatory framework. The words “or accepting” also draw
attention to the role of the state in offering these exemptions. While this sort of
provision has been traditionally directed at governments, it is also of direct
relevance to MNEs. Importantly, however, there are instances where specific
exemptions from laws or other policies can be consistent with these laws for
legitimate public policy reasons. The environment and competition policy
chapters are examples.

7. The paragraph devoted to the role of MNEs in corporate governance gives
further impetus to the recently adopted OECD Principles of Corporate
Governance. Although primary responsibility for improving the legal and
institutional regulatory framework lies with governments, enterprises also have
an interest in good governance.

8. An increasing network of non-governmental self-regulatory instruments
and actions address aspects of corporate behaviour and the relationships
between business and society. Enterprises recognise that their activities often
have social and environmental implications. The institution of self-regulatory
practices and management systems by enterprises sensitive to reaching these
goals – thereby contributing to sustainable development – is an illustration of
this. In turn, developing such practices can further constructive relationships
between enterprises and the societies in which they operate.

9. Following from effective self-regulatory practices, as a matter of course,
enterprises are expected to promote employee awareness of company
policies. Safeguards to protect bona fide “whistle-blowing” activities are also
recommended, including protection of employees who, in the absence of
timely remedial action or in the face of reasonable risk of negative
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employment action, report practices that contravene the law to the competent
public authorities. While of particular relevance to anti-bribery and
environmental initiatives, such protection is also relevant to other
recommendations in the Guidelines.

10. Encouraging, where practicable, compatible principles of corporate
responsibility among business partners serves to combine a re-affirmation of the
standards and principles embodied in the Guidelines with an acknowledgement of
their importance to suppliers, contractors, subcontractors, licensees and other
entities with which MNEs enjoy a working relationship. It is recognised that there
are practical limitations to the ability of enterprises to influence the conduct of
their business partners. The extent of these limitations depends on sectoral,
enterprise and product characteristics such as the number of suppliers or other
business partners, the structure and complexity of the supply chain and the
market position of the enterprise vis-à-vis its suppliers or other business partners.
The influence enterprises may have on their suppliers or business partners is
normally restricted to the category of products or services they are sourcing,
rather than to the full range of activities of suppliers or business partners. Thus,
the scope for influencing business partners and the supply chain is greater in
some instances than in others. Established or direct business relationships are
the major object of this recommendation rather than all individual or ad hoc

contracts or transactions that are based solely on open market operations or
client relationships. In cases where direct influence of business partners is not
possible, the objective could be met by means of dissemination of general policy
statements of the enterprise or membership in business federations that
encourage business partners to apply principles of corporate conduct compatible
with the Guidelines. 

11. Finally, it is important to note that self-regulation and other initiatives in
a similar vein, including the Guidelines, should not unlawfully restrict
competition, nor should they be considered a substitute for effective law and
regulation by governments. It is understood that MNEs should avoid potential
trade or investment distorting effects of codes and self-regulatory practices
when they are being developed. 

Commentary on Disclosure

12. The purpose of this chapter is to encourage improved understanding of
the operations of multinational enterprises. Clear and complete information
on enterprises is important to a variety of users ranging from shareholders
and the financial community to other constituencies such as employees, local
communities, special interest groups, governments and society at large. To
improve public understanding of enterprises and their interaction with
society and the environment, enterprises should be transparent in their
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operations and responsive to the public’s increasingly sophisticated demands
for information. The information highlighted in this chapter may be a
supplement to disclosure required under the national laws of the countries in
which the enterprise operates.

13. This chapter addresses disclosure in two areas. The first set of disclosure
recommendations is identical to disclosure items outlined in the OECD Principles
of Corporate Governance. The Principles call for timely and accurate disclosure on
all material matters regarding the corporation, including the financial situation,
performance, ownership, and governance of the company. Companies are also
expected to disclose sufficient information on the remuneration of board
members and key executives (either individually or in the aggregate) for
investors to properly assess the costs and benefits of remuneration plans and
the contribution of incentive schemes, such as stock option schemes, to
performance. The Principles contain annotations that provide further guidance
on the required disclosures and the recommendations in the Guidelines should
be construed in relation to these annotations. They focus on publicly traded
companies. To the extent that they are deemed applicable, they should also be
a useful tool to improve corporate governance in non-traded enterprises; for
example, privately held and state owned enterprises. 

14. The Guidelines also encourage a second set of disclosure or communication
practices in areas where reporting standards are still emerging such as, for
example, social, environmental, and risk reporting. Many enterprises provide
information on a broader set of topics than financial performance and consider
disclosure of such information a method by which they can demonstrate a
commitment to socially acceptable practices. In some cases, this second type of
disclosure – or communication with the public and with other parties directly
affected by the firms’ activities – may pertain to entities that extend beyond
those covered in the enterprises’ financial accounts. For example, it may also
cover information on the activities of subcontractors and suppliers or of joint
venture partners. 

15. Many enterprises have adopted measures designed to help them comply
with the law and standards of business conduct, and to enhance the
transparency of their operations. A growing number of firms have issued
voluntary codes of corporate conduct, which are expressions of commitments
to ethical values in such areas as environment, labour standards or consumer
protection. Specialised management systems are being developed with the
aim of helping them respect these commitments – these involve information
systems, operating procedures and training requirements. Enterprises are co-
operating with NGOs and intergovernmental organisations in developing
reporting standards that enhance enterprises’ ability to communicate how
their activities influence sustainable development outcomes (e.g. the Global
Reporting Initiative). 
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16. The OECD Principles of Corporate Governance support the development of high
quality internationally recognised standards of accounting, financial and non-
financial disclosure, and audit, which can serve to improve the comparability of
information among countries. Financial audits conducted by independent
auditors provide external and objective assurance on the way in which financial
statements have been prepared and presented. The transparency and
effectiveness of non-financial disclosure may be enhanced by independent
verification. Techniques for independent verification of non-financial disclosure
are emerging. 

17. Enterprises are encouraged to provide easy and economical access to
published information and to consider making use of information
technologies to meet this goal. Information that is made available to users in
home markets should also be available to all interested users. Enterprises may
take special steps to make information available to communities that do not
have access to printed media (e.g. poorer communities that are directly
affected by the enterprise’s activities). 

18. Disclosure requirements are not expected to place unreasonable
administrative or cost burdens on enterprises. Nor are enterprises expected to
disclose information that may endanger their competitive position unless
disclosure is necessary to fully inform the investment decision and to avoid
misleading the investor.

Commentary on Employment and Industrial Relations

19. This chapter opens with a chapeau that includes a reference to
“applicable” law and regulations, which is meant to acknowledge the fact that
multinational enterprises, while operating within the jurisdiction of particular
countries, may be subject to national, sub-national, as well as supra-national levels
of regulation of employment and industrial relations matters. The terms
“prevailing labour relations” and “employment practices” are sufficiently broad
to permit a variety of interpretations in light of different national circumstances
– for example, different bargaining options provided for employees under
national laws and regulations. 

20. The International Labour Organisation (ILO) is the competent body to set
and deal with international labour standards, and to promote fundamental rights
at work as recognised in its 1998 Declaration on Fundamental Principles and
Rights at Work. The Guidelines, as a non-binding instrument, have a role to play in
promoting observance of these standards and principles among multinational
enterprises. The provisions of the Guidelines chapter echo relevant provisions of
the 1998 Declaration, as well as the ILO’s 1977 Tripartite Declaration of Principles
concerning Multinational Enterprises and Social Policy. The Tripartite Declaration
sets out principles in the fields of employment, training, working conditions, and
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industrial relations, while the OECD Guidelines cover all major aspects of
corporate behaviour. The OECD Guidelines and the ILO Tripartite Declaration
refer to the behaviour expected from enterprises and are intended to parallel and
not conflict with each other. The ILO Tripartite Declaration can therefore be of use
in understanding the Guidelines to the extent that it is of a greater degree of
elaboration. However, the responsibilities for the follow-up procedures under the
Tripartite Declaration and the Guidelines are institutionally separate.

21. The first paragraph of this chapter is designed to echo all four fundamental
principles and rights at work which are contained in the ILO’s 1998 Declaration,
namely the freedom of association and right to collective bargaining, the
effective abolition of child labour, the elimination of all forms of forced or
compulsory labour, and non-discrimination in employment and occupation.
These principles and rights have been developed in the form of specific rights
and obligations in ILO Conventions recognised as fundamental.

22. The chapter recommends that multinational enterprises contribute to the
effective abolition of child labour in the sense of the ILO 1998 Declaration and
ILO Convention 182 concerning the worst forms of child labour. Long-standing
ILO instruments on child labour are Convention 138 and Recommendation 146
(both adopted in 1973) concerning minimum ages for employment. Through
their labour management practices, their creation of high quality, well paid jobs
and their contribution to economic growth, multinational enterprises can play
a positive role in helping to address the root causes of poverty in general and of
child labour in particular. It is important to acknowledge and encourage the role
of multinational enterprises in contributing to the search for a lasting solution
to the problem of child labour. In this regard, raising the standards of education
of children living in host countries is especially noteworthy.

23. The chapter also recommends that enterprises contribute to the
elimination of all forms of compulsory labour, another principle derived from
the 1998 ILO Declaration. The reference to this core labour right is based on the
ILO Conventions 29 of 1930 and 105 of 1957. C. 29 requests that governments
“suppress the use of forced or compulsory labour in all its forms within the
shortest possible period”, while C. 105 requests of them to “suppress and not to
make use of any form of forced or compulsory labour” for certain enumerated
purposes (e.g. as a means of political coercion or labour discipline), and “to take
effective measures to secure [its] immediate and complete abolition”. At the
same time, it is understood that the ILO is the competent body to deal with the
difficult issue of prison labour, in particular when it comes to the hiring-out of
prisoners to (or their placing at the disposal of) private individuals, companies
or associations.

24. The principle of non-discrimination with respect to employment and
occupation is considered to apply to such terms and conditions as hiring,
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discharge, pay, promotion, training and retirement. The list of non-permissible
grounds for discrimination which is taken from ILO Convention 111 of 1958
considers that any distinction, exclusion or preference on these grounds is in
violation of the Convention. At the same time, the text makes clear that the
terms do not constitute an exhaustive list. Consistent with the provisions in
paragraph 1d), enterprises are expected to promote equal opportunities for
women and men with special emphasis on equal criteria for selection,
remuneration, and promotion, and equal application of those criteria, and
prevent discrimination or dismissals on the grounds of marriage, pregnancy or
parenthood.

25. The reference to consultative forms of employee participation in
paragraph two of the Guidelines is taken from ILO Recommendation 94 of 1952
concerning Consultation and Co-operation between Employers and Workers
at the Level of the Undertaking. It also conforms to a provision contained in
the 1977 ILO Tripartite Declaration of Principles concerning Multinational
Enterprises and Social Policy. Such consultative arrangements should not
substitute for employees’ right to bargain over terms and conditions of
employment. A recommendation on consultative arrangements with respect
to employment arrangements is also part of paragraph eight.

26. In paragraph three of this chapter, information provided by companies to
their employees is expected to provide a “true and fair view” of performance.
It relates to the following: the structure of the enterprise, its economic and
financial situation and prospects, employment trends, and expected
substantial changes in operations, taking into account legitimate
requirements of business confidentiality. Considerations of business
confidentiality may mean that information on certain points may not be
provided, or may not be provided without safeguards.

27. In paragraph four, employment and industrial relations standards are
understood to include compensation and working-time arrangements. The
reference to occupational health and safety implies that MNEs are expected to
follow prevailing regulatory standards and industry norms to minimise the
risk of accidents and injury to health arising out of, linked with, or occurring
in, the course of employment. This encourages enterprises to work to raise the
level of performance with respect to occupational health and safety in all
parts of their operation even where this may not be formally required by
existing regulations in countries in which they operate. It also encourages
enterprises to respect employees’ ability to remove themselves from a work
situation when there is reasonable justification to believe that it presents an
imminent and serious risk to health or safety. Reflecting their importance and
complementarities among related recommendations, health and safety
concerns are echoed elsewhere in the Guidelines, most notably in chapters on
Consumer Interests and the Environment. 
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28. The recommendation in paragraph five of the chapter encourages MNEs to
recruit an adequate workforce share locally, including managerial personnel,
and to provide training to them. Language in this paragraph on training and skill
levels complements the text in paragraph four of the General Policies chapter on
encouraging human capital formation. The reference to local personnel
complements the text encouraging local capacity building in paragraph three of
the General Policies chapter. 

29. Paragraph six recommends that enterprises provide reasonable notice to
the representatives of employees and relevant government authorities, of
changes in their operations which would have major effects upon the livelihood
of their employees, in particular the closure of an entity involving collective
layoffs or dismissals. As stated therein, the purpose of this provision is to afford
an opportunity for co-operation to mitigate the effects of such changes. This is
an important principle that is widely reflected in the industrial relations laws
and practices of adhering countries, although the approaches taken to ensuring
an opportunity for meaningful co-operation are not identical in all adhering
countries. The paragraph also notes that it would be appropriate if, in light of
specific circumstances, management were able to give such notice prior to the
final decision. Indeed, notice prior to the final decision is a feature of industrial
relations laws and practices in a number of adhering countries. However, it is
not the only means to ensure an opportunity for meaningful co-operation to
mitigate the effects of such decisions, and the laws and practices of other
adhering countries provide for other means such as defined periods during
which consultations must be undertaken before decisions may be
implemented. 

Commentary on the Environment

30. The text of the Environment Chapter broadly reflects the principles and
objectives contained in the Rio Declaration on Environment and Development,
in Agenda 21 (within the Rio Declaration). It also takes into account the (Aarhus)
Convention on Access to Information, Public Participation in Decision-making,
and Access to Justice in Environmental Matters and reflects standards contained
in such instruments as the ISO Standard on Environmental Management
Systems.

31. Sound environmental management is an important part of sustainable
development, and is increasingly being seen as both a business responsibility
and a business opportunity. Multinational enterprises have a role to play in both
respects. Managers of these enterprises should therefore give appropriate
attention to environmental issues within their business strategies. Improving
environmental performance requires a commitment to a systematic approach
and to continual improvement of the system. An environmental management
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system provides the internal framework necessary to control an enterprise’s
environmental impacts and to integrate environmental considerations into
business operations. Having such a system in place should help to assure
stockholders, employees and the community that the enterprise is actively
working to protect the environment from the impacts of its activities. 

32. In addition to improving environmental performance, instituting an
environmental management system can provide economic benefits to
companies through reduced operating and insurance costs, improved energy
and resource conservation, reduced compliance and liability charges,
improved access to capital, improved customer satisfaction, and improved
community and public relations. 

33. In the context of these Guidelines, “sound environmental management”
should be interpreted in its broadest sense, embodying activities aimed at
controlling both direct and indirect environmental impacts of enterprise
activities over the long-term, and involving both pollution control and
resource management elements. 

34. In most enterprises, an internal control system is needed to manage the
enterprise’s activities. The environmental part of this system may include
such elements as targets for improved performance and regular monitoring of
progress towards these targets.

35. Information about the activities of enterprises and associated
environmental impacts is an important vehicle for building confidence with
the public. This vehicle is most effective when information is provided in a
transparent manner and when it encourages active consultation with
stakeholders such as employees, customers, suppliers, contractors, local
communities and with the public-at-large so as to promote a climate of long-
term trust and understanding on environmental issues of mutual interest.

36. Normal business activity can involve the ex ante assessment of the
potential environmental impacts associated with the enterprise’s activities.
Enterprises often carry out appropriate environmental impact assessments,
even if they are not required by law. Environmental assessments made by the
enterprise may contain a broad and forward-looking view of the potential
impacts of an enterprise’s activities, addressing relevant impacts and
examining alternatives and mitigation measures to avoid or redress adverse
impacts. The Guidelines also recognise that multinational enterprises have
certain responsibilities in other parts of the product life cycle. 

37. Several instruments already adopted by countries adhering to the Guidelines,
including Principle 15 of the Rio Declaration on Environment and Development,
enunciate a “precautionary approach”. None of these instruments is explicitly
addressed to enterprises, although enterprise contributions are implicit in all of
them.
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38. The basic premise of the Guidelines is that enterprises should act as soon as
possible, and in a proactive way, to avoid, for instance, serious or irreversible
environmental damages resulting from their activities. However, the fact that
the Guidelines are addressed to enterprises means that no existing instrument is
completely adequate for expressing this recommendation. The Guidelines

therefore draw upon, but do not completely mirror, any existing instrument. 

39. The Guidelines are not intended to reinterpret any existing instruments or
to create new commitments or precedents on the part of governments – they
are intended only to recommend how the precautionary approach should be
implemented at the level of enterprises. Given the early stage of this process, it
is recognised that some flexibility is needed in its application, based on the
specific context in which it is carried out. It is also recognised that governments
determine the basic framework in this field, and have the responsibility to
periodically consult with stakeholders on the most appropriate ways forward.

40. The Guidelines also encourage enterprises to work to raise the level of
environmental performance in all parts of their operations, even where this
may not be formally required by existing practice in the countries in which
they operate.

41. For example, multinational enterprises often have access to technologies
or operating procedures which could, if applied, help raise environmental
performance overall. Multinational enterprises are frequently regarded as
leaders in their respective fields, so the potential for a “demonstration effect” on
other enterprises should not be overlooked. Ensuring that the environment of
the countries in which multinational enterprises operate also benefits from
available technologies is an important way of building support for international
investment activities more generally.

42. Enterprises have an important role to play in the training and education
of their employees with regard to environmental matters. They are
encouraged to discharge this responsibility in as broad a manner as possible,
especially in areas directly related to human health and safety.

Commentary on Combating Bribery

43. Bribery and corruption are not only damaging to democratic institutions
and the governance of corporations, but they also impede efforts to reduce
poverty. In particular, the diversion of funds through corrupt practices
undermines attempts by citizens to achieve higher levels of economic, social
and environmental welfare. Enterprises have an important role to play in
combating these practices.

44. Progress in improving the policy framework and in heightening
enterprises’ awareness of bribery as a management issue has been significant.
The OECD Convention of Combating Bribery of Foreign Public Officials (the Convention)
OECD GUIDELINES FOR MULTINATIONAL ENTERPRISES – © OECD 200848



III. COMMENTARIES
has been signed by 34 countries and entered into force on 15 February 1999. The
Convention, along with the 1997 revised Recommendation on Combating Bribery in

International Business Transactions and the 1996 Recommendation on the Tax
Deductibility of Bribes to Foreign Public Officials, are the core instruments through
which members of the anti bribery group co-operate to stop the flow of bribes
for the purpose of obtaining or retaining international business. The three
instruments target the offering side of the bribery transaction. They aim to
eliminate the “supply” of bribes to foreign public officials, with each country
taking responsibility for the activities of its companies and what happens on its
own territory.2 A monitoring programme has been established to assure
effective and consistent implementation and enforcement of the Convention. 

45. To address the demand side of bribery, good governance practices are
important elements to prevent companies from being asked to pay bribes. In
addition, governments should assist companies confronted with solicitation
of bribes.

46. Another important development has been the International Chamber of
Commerce’s recent update of its Report onExtortion and Bribery in Business

Transactions. The Report contains recommendations to governments and
international organisations on combating extortion and bribery as well as a
code of conduct for enterprises that focuses on these issues. 

47. Transparency in both the public and private domains is a key concept in
the fight against bribery and extortion. The business community, non-
governmental organisations and governments and inter-governmental
organisations have all co-operated to strengthen public support for anti-
corruption measures and to enhance transparency and public awareness of
the problems of corruption and bribery. The adoption of appropriate corporate
governance practices is a complementary element in fostering a culture of
ethics within the enterprise. 

Commentary on Consumer Interests

48. A brief reference to “consumer interests” was first introduced into the
Guidelines in 1984, to reflect increasingly international aspects of consumer
policies and the impact that the expansion of international trade, product
packaging, marketing and sales and product safety can have on those policies.
Since that time, the development of electronic commerce and the increased
globalisation of the marketplace have substantially increased the reach of
MNEs and consumer access to their goods and services. In recognition of the
increasing importance of consumer issues, a substantial percentage of
enterprises, in their management systems and codes of conduct include
references to consumer interests and protections. 
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49. In light of these changes, and with an eye to helping enhance consumer
safety and health, a chapter on consumer interests has been added to the
Guidelines as a result of the current Review. Language in this chapter draws on
the work of the OECD Committee on Consumer Policy, as well as that
embodied in various individual and international corporate codes (such as
those of the ICC), the UN Guidelines on Consumer Policy, and the OECD
Guidelines for Consumer Protection in the Context of Electronic Commerce.

50. A variety of consumer protection laws exist that govern business practices.
The emerging framework is intended to both protect consumer interests and
foster economic growth and places a growing emphasis on the use of self-
regulatory mechanisms. As noted, many existing national and international
corporate codes of conduct include a reference to some aspect of consumer
protection and amplify the commitment of industry to help protect health and
safety and build consumer confidence in the marketplace. Ensuring that these
sorts of practices provide consumers with effective and transparent protection
is essential to help build trust that encourages consumer participation and
market growth.

51. The emphasis on alternative dispute resolution in paragraph 3 of the
chapter is an attempt to focus on what may in many cases be a more practicable
solution to complaints than legal action which can be expensive, difficult and
time consuming for everyone involved. It is particularly important that
complaints relating to the consumption or use of a particular product that
results in serious risks or damages to public health should be resolved in a fair
and timely manner without undue cost or burden to the consumer. 

52. Regarding paragraph 5, enterprises could look to the OECD Guidelines
Governing the Protection of Privacy and Transborder Flows of Personal Data as
a helpful basis for protecting personal data.

Commentary on Science and Technology

53. In a knowledge-based and globalised economy where national borders
matter less, even for small or domestically oriented enterprises, the ability to
access and utilise technology and know-how is essential for improving firm
performance. Such access is also important for the realisation of the
economy-wide effects of technological progress, including productivity
growth and job creation, within the context of sustainable development.
Multinational enterprises are the main conduit of technology transfer across
borders. They contribute to the national innovative capacity of their host
countries by generating, diffusing, and even enabling the use of new
technologies by domestic enterprises and institutions. The R&D activities of
MNEs, when well connected to the national innovation system, can help
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enhance the economic and social progress in their host countries. In turn, the
development of a dynamic innovation system in the host country expands
commercial opportunities for MNEs.

54. The chapter thus aims to promote, within the limits of economic feasibility,
competitiveness concerns and other considerations, the diffusion by
multinational enterprises of the fruits of research and development activities
among the countries where they operate, contributing thereby to the innovative
capacities of host countries. In this regard, fostering technology diffusion can
include the commercialisation of products which imbed new technologies,
licensing of process innovations, hiring and training of S&T personnel
and development of R&D co-operative ventures. When selling or licensing
technologies, not only should the terms and conditions negotiated be reasonable,
but MNEs may want to consider the long-term developmental, environmental
and other impacts of technologies for the home and host country. In their
activities, multinational enterprises can establish and improve the innovative
capacity of their international subsidiaries and subcontractors. In addition, MNEs
can call attention to the importance of local scientific and technological
infrastructure, both physical and institutional. In this regard, MNEs can usefully
contribute to the formulation by host country governments of policy frameworks
conducive to the development of dynamic innovation systems. 

Commentary on Competition

55. These Guidelines are intended to emphasise the importance of competition
laws and policies to the efficient operation of both domestic and international
markets, to reaffirm the importance of compliance with those laws and policies
by domestic and multinational enterprises, and to ensure that all enterprises
are aware of developments concerning the number, scope, and severity of
competition laws and in the extent of co-operation among competition
authorities. The term “competition” law is used to refer to laws, including both
“antitrust” and “antimonopoly” laws, that prohibit collective or unilateral action
to: a) abuse market power or dominance; b) acquire market power or dominance
by means other than efficient performance; or c) engage in anti-competitive
agreements.

56. In general, competition laws and policies prohibit: a) hard core cartels;
b) other agreements that are deemed to be anti-competitive; c) conduct that
exploits or extends market dominance or market power; and d) anti-competitive
mergers and acquisitions. Under the 1998 Recommendation of the OECD Council
Concerning Effective Action Against Hard Core Cartels, C(98)35/Final, the anti-
competitive agreements referred to in sub a) constitute hard core cartels, but the
Recommendation incorporates differences in member countries’ laws, including
differences in the laws’ exemptions or provisions allowing for an exception or
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authorisation for activity that might otherwise be prohibited. These guidelines
should not be interpreted as suggesting that enterprises should not avail
themselves of such exemptions or provisions. The categories sub b) and c) are
more general because the effects of other kinds of agreements and of unilateral
conduct are more ambiguous, and there is less consensus on what should be
considered anti-competitive.

57. The goal of competition policy is to contribute to overall social welfare and
economic growth by creating and maintaining market conditions in which the
nature, quality, and price of goods and services are determined by market forces
except to the extent a jurisdiction considers necessary to achieve other goals. In
addition to benefiting consumers and a jurisdiction’s economy as a whole, such
a competitive environment rewards enterprises that respond efficiently to
consumer demand, and enterprises should provide information and advice
when governments are considering laws and policies that might reduce their
efficiency or otherwise affect the competitiveness of markets.

58. Enterprises should be aware that competition laws are being enacted in a
rapidly increasing number of jurisdictions, and that it is increasingly common
for those laws to prohibit anti-competitive activities that occur abroad if they
have a harmful impact on domestic consumers. Moreover, the growth of
cross-border trade and investment makes it more likely that anti-competitive
conduct taking place in one jurisdiction will have harmful effects in other
jurisdictions. As a result, anti-competitive unilateral or concerted conduct
that is or may be legal where it occurs is increasingly likely to be illegal in
another jurisdiction. Enterprises should therefore take into account both the
law of the country in which they are operating and the laws of all countries in
which the effects of their conduct are likely to be felt. 

59. Finally, enterprises should understand that competition authorities are
engaging in more and deeper co-operation in investigating and challenging
anti-competitive activity. See generally: Recommendation of the Council
Concerning Co-operation between Member Countries on Anticompetitive
Practices Affecting International Trade, C(95)130/Final; Making International
Markets More Efficient Through "Positive Comity" in Competition Law Enforcement,
Report of the OECD Committee on Competition Law and Policy, DAFFE/CLP(99)19.
When the competition authorities of various jurisdictions are reviewing the same
conduct, enterprises’ facilitation of co-operation among the authorities promotes
consistent and sound decision-making while also permitting cost savings for
governments and enterprises. 
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Commentary on Taxation

60. Corporate citizenship in the area of taxation implies that enterprises
should comply with the taxation laws and regulations in all countries in
which they operate, co-operate with authorities and make certain kinds of
information available to them. However, this commitment to provide
information is not without limitation. In particular, the Guidelines make a link
between the information that should be provided and its relevance to the
enforcement of applicable tax laws. This recognises the need to balance the
burden on business in complying with applicable tax laws and the need for tax
authorities to have the complete, timely and accurate information to enable
them to enforce their tax laws.

61. A member of an MNE group in one country may have extensive economic
relationships with members of the same MNE group in other countries. Such
relationships may affect the tax liability of each of the parties. Accordingly, tax
authorities may need information from outside their jurisdiction in order to be
able to evaluate those relationships and determine the tax liability of the
member of the MNE group in their jurisdiction. Again, the information to be
provided is limited to that which is relevant to the proposed evaluation of
those economic relationships for the purpose of determining the correct tax
liability of the member of the MNE group. MNEs should co-operate in
providing that information.

62. Transfer pricing is another important issue for corporate citizenship and
taxation. The dramatic increase in global trade and cross-border direct
investment (and the important role played in such trade and investment by
MNEs) has meant that transfer pricing tends now to be a significant
determinant of the tax liabilities of members of an MNE group. It is recognised
that determining whether transfer pricing respects the arm’s length standard
(or principle) is often difficult both for MNEs and for tax administrations.

63. The Committee on Fiscal Affairs (CFA) of the OECD undertakes ongoing
work to develop recommendations for ensuring transfer pricing reflects the
arm’s length principle. Its work resulted in the publication in 1995 of the
OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administrations (OECD Transfer Pricing Guidelines) which was the subject of
the Recommendation of the OECD Council on the Determination of Transfer
Pricing between Associated Enterprises (members of an MNE group would
normally fall within the definition of Associated Enterprises).

64. The OECD Transfer Pricing Guidelines focus on the application of the arm’s
length principle to evaluate the transfer pricing of associated enterprises. The
Transfer Pricing Guidelines aim to help tax administrations (of both OECD
member countries and non-member countries) and MNEs by indicating
mutually satisfactory solutions to transfer pricing cases, thereby minimising
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conflict among tax administrations and between tax administrations and MNEs
and avoiding costly litigation. MNEs are encouraged to follow the guidance in
the OECD Transfer Pricing Guidelines, as amended and supplemented, in order
to ensure that their transfer prices reflect the arm’s length principle.

Notes

1. One of the most broadly accepted definitions of sustainable development is in
the 1987 World Commission on Environment and Development (the Brundtland
Commission): “Development that meets the needs of the present without
compromising the ability of future generations to meet their own needs.”

2. For the purposes of the Convention, a “bribe” is defined as an “… offer, promise, or
giv(ing) of any undue pecuniary or other advantage, whether directly or through
intermediaries, to a foreign public official, for that official or for a third party, in
order that the official act or refrain from acting in relation to the performance of
official duties, in order to obtain or retain business or other improper advantage in
the conduct of international business”. The Commentaries to the Convention
(paragraph 9) clarify that “(s)mall ’facilitation’ payments do not constitute payments
made ’to obtain or retain business or other improper advantage’ within the
meaning of paragraph 1 and, accordingly, are also not an offence. Such payments,
which, in some countries, are made to induce public officials to perform their
functions, such as issuing licenses or permits, are generally illegal in the foreign
country concerned. Other countries can and should address this corrosive
phenomenon by such means as support for programmes of good governance…”.
OECD GUIDELINES FOR MULTINATIONAL ENTERPRISES – © OECD 200854



OECD Guidelines for Multinational Enterprises

© OECD 2008
Commentary on the Implementation 
Procedures of the OECD Guidelines 

for Multinational Enterprises

1. The Council Decision represents the commitment of adhering countries
to further the implementation of the recommendations contained in the text
of the Guidelines. Procedural guidance for both NCPs and the Investment
Committee is attached to the Council Decision.

2. The Council Decision sets out key adhering country responsibilities for
the Guidelines with respect to NCPs, summarised as follows:

● Setting up NCPs (which will take due account of the procedural guidance
attached to the Decision), and informing interested parties of the availability
of Guidelines-related facilities.

● NCPs in different countries to co-operate with each other as necessary.

● NCPs to meet annually and report to the Committee.

3. The Council Decision also establishes CIME’s responsibilities for the
Guidelines, including:

● Organising exchanges of views on matters relating to the Guidelines.

● Issuing clarifications as necessary.

● Holding exchanges of views on the activities of NCPs.

● Reporting to the OECD Council on the Guidelines.

4. The Investment Committee is the OECD body responsible for overseeing
the functioning of the Guidelines. This responsibility applies not only to the
Guidelines, but to all elements of the Declaration (National Treatment
Instrument, and the instruments on International Investment Incentives and
Disincentives, and Conflicting Requirements). In the Declaration, Committee
seeks to ensure that each element is respected and understood, and that they
all complement and operate in harmony with each other. 

5. Reflecting the increasing relevance of the Guidelines to countries outside
the OECD, the Decision provides for consultations with non-adhering countries
on matters covered by the Guidelines. This provision allows the Committee to
arrange periodic meetings with groups of countries interested in Guidelines

issues, or to arrange contacts with individual countries if the need arises. These
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meetings and contacts could deal with experiences in the overall functioning of
the Guidelines or with specific issues. Further guidance concerning the
Committee and NCP interaction with non-adhering countries is provided in the
Procedural Guidance attached to the Decision.

I. Procedural Guidance for NCPs

6. National Contact Points have an important role in enhancing the profile
and effectiveness of the Guidelines. While it is enterprises that are responsible
for observing the Guidelines in their day-to-day behaviour, governments can
contribute to improving the effectiveness of the implementation procedures.
To this end, they have agreed that better guidance for the conduct and
activities of NCPs is warranted, including through annual meetings and
Committee oversight.

7. Many of the functions in the Procedural Guidance of the Decision are not
new, but reflect experience and recommendations developed over the years
(e.g. the 1984 Review Report C/MIN(84)5(Final)). By making them explicit the
expected functioning of the implementation mechanisms of the Guidelines is
made more transparent. All functions are now outlined in four parts of the
Procedural Guidance pertaining to NCPs: institutional arrangements,
information and promotion, implementation in specific instances, and
reporting.

8. These four parts are preceded by an introductory paragraph that sets out
the basic purpose of NCPs, together with core criteria to promote the concept
of “functional equivalence”. Since governments are accorded flexibility in the
way they organise NCPs, NCPs should function in a visible, accessible,
transparent, and accountable manner. These criteria will guide NCPs in
carrying out their activities and will also assist the Committee in discussing
the conduct of NCPs.

Core Criteria for Functional Equivalence in the Activities of NCPs

Visibility. In conformity with the Decision, adhering governments agree to
nominate National Contact Points, and also to inform the business
community, employee organisations and other interested parties, including
NGOs, about the availability of facilities associated with NCPs in the
implementation of the Guidelines. Governments are expected to publish
information about their contact points and to take an active role in promoting
the Guidelines, which could include hosting seminars and meetings on the
instrument. These events could be arranged in co-operation with business,
labour, NGOs, and other interested parties, though not necessarily with all
groups on each occasion.
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Accessibility. Easy access to NCPs is important to their effective functioning.
This includes facilitating access by business, labour, NGOs, and other members
of the public. Electronic communications can also assist in this regard. NCPs
would respond to all legitimate requests for information, and also undertake to
deal with specific issues raised by parties concerned in an efficient and timely
manner. 

Transparency. Transparency is an important criterion with respect to its
contribution to the accountability of the NCP and in gaining the confidence of
the general public. Thus most of the activities of the NCP will be transparent.
Nonetheless when the NCP offers its “good offices” in implementing the
Guidelines in specific instances, it will be in the interests of their effectiveness
to take appropriate steps to establish confidentiality of the proceedings.
Outcomes will be transparent unless preserving confidentiality is in the best
interests of effective implementation of the Guidelines.

Accountability. A more active role with respect to enhancing the profile of
the Guidelines – and their potential to aid in the management of difficult issues
between enterprises and the societies in which they operate – will also put the
activities of NCPs in the public eye. Nationally, parliaments could have a role
to play. Annual reports and annual meetings of NCPs will provide an
opportunity to share experiences and encourage “best practices” with respect
to NCPs. The Committee will also hold exchanges of views, where experiences
would be exchanged and the effectiveness of the activities of NCPs could be
assessed. 

Institutional Arrangements

9. The composition of NCPs should be such that they provide an effective
basis for dealing with the broad range of issues covered by the Guidelines.
Different forms of organisation (e.g. representatives from one Ministry, an
interagency group, or one that contained representatives from non-
governmental bodies) are possible. It may be helpful for the NCP to be headed by
a senior official. NCP leadership should be such that it retains the confidence of
social partners and fosters the public profile of the Guidelines. NCPs, whatever
their composition, are expected to develop and maintain relations with
representatives of the business community, employee organisations, and other
interested parties.

Information and Promotion

10. The NCP functions associated with information and promotion are
fundamentally important to enhancing the profile of the Guidelines. These
functions also help to put an accent on “pro-active” responsibilities of NCPs. 
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11. NCPs are required to make the Guidelines better known and available by
appropriate means, including in national languages. On-line information may
be a cost-effective means of doing this, although it should be noted that
universal access to this means of information delivery cannot be assured.
English and French language versions will be available from the OECD, and
website links to the OECD Guidelines website are encouraged. As appropriate,
NCPs will also provide prospective investors, both inward and outward, with
information about the Guidelines. A separate provision also stipulates that in
their efforts to raise awareness of the Guidelines, NCPs will co-operate with a
wide variety of organisations and individuals, including, as appropriate, the
business community, employee organisations, other non-governmental
organisations, and the interested public. 

12. Another basic activity expected of NCPs is responding to legitimate
enquiries. Three groups have been singled out for attention in this regard:
i) other National Contact Points (reflecting a provision in the Decision); ii) the
business community, employee organisations, other non-governmental
organisations and the public; and iii) governments of non-adhering countries.

Implementation in Specific Instances

13. When issues arise relating to implementation of the Guidelines in specific
instances, the NCP is expected to help resolve them. Generally, issues will be
dealt with by the NCP in whose country the issue has arisen. Among adhering
countries, such issues will first be discussed on the national level and, where
appropriate, pursued at the bilateral level. This section of the Procedural
Guidance provides guidance to NCPs on how to handle such situations. The
NCP may also take other steps to further the effective implementation of the
Guidelines.

14. In making an initial assessment of whether the issue raised merits
further examination, the NCP will need to determine whether the issue is bona

fide and relevant to the implementation of the Guidelines. In this context, the
NCP will take into account:

● the identity of the party concerned and its interest in the matter;

● whether the issue is material and substantiated;

● the relevance of applicable law and procedures;

● how similar issues have been, or are being, treated in other domestic or
international proceedings;

● whether the consideration of the specific issue would contribute to the
purposes and effectiveness of the Guidelines.
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15. Following its initial assessment, the NCP is expected to respond to the
party or parties having raised the issue. If the NCP decides that the issue does
not merit further consideration, it will give reasons for its decision.

16. Where the issues raised merit further consideration, the NCP would
discuss the issue further with parties involved and offer “good offices” in an
effort to contribute informally to the resolution of issues. Where relevant, NCPs
will follow the procedures set out in paragraph 2a) through 2d). This could
include seeking the advice of relevant authorities, as well as representatives of
the business community, labour organisations, other non-governmental
organisations, and experts. Consultations with NCPs in other countries, or
seeking guidance on issues related to the interpretation of the Guidelines may
also help to resolve the issue. 

17. As part of making available good offices, and where relevant to the issues
at hand, NCPs will offer, or facilitate access to, consensual and non-
adversarial procedures, such as conciliation or mediation, to assist in dealing
with the issues at hand, such as conciliation or mediation. In common with
accepted practices on conciliation and mediation procedures, these
procedures would be used only upon agreement of the parties concerned. 

18. If the parties involved fail to reach agreement on the issues raised, the
NCP will issue a statement, and make recommendations as appropriate, on
the implementation of the Guidelines. This procedure makes it clear that an
NCP will issue a statement, even when it feels that a specific recommendation
is not called for.

19. Transparency is recognised as a general principle for the conduct of NCPs
in their dealings with the public (see para. 8 in “Core Criteria” section, above).
However, paragraph C-4 recognises that there are specific circumstances
where confidentiality is important. The NCP will take appropriate steps to
protect sensitive business information. Equally, other information, such as the
identity of individuals involved in the procedures, should be kept confidential
in the interests of the effective implementation of the Guidelines. It is
understood that proceedings include the facts and arguments brought
forward by the parties. Nonetheless, it remains important to strike a balance
between transparency and confidentiality in order to build confidence in the
Guidelines procedures and to promote their effective implementation. Thus,
while para. C-4 broadly outlines that the proceedings associated with
implementation will normally be confidential, the results will normally be
transparent.
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20. As noted in para. 2 of the “Concepts and Principles” chapter, enterprises
are encouraged to observe the Guidelines wherever they operate, taking into
account the particular circumstances of each host country.

● In the event Guidelines-related issues arise in a non-adhering country, NCPs
will take steps to develop an understanding of the issues involved. While it
may not always be practicable to obtain access to all pertinent information,
or to bring all the parties involved together, the NCP may still be in a
position to pursue enquiries and engage in other fact finding activities.
Examples of such steps could include contacting the management of the
firm in the home country, and, as appropriate, government officials in the
non-adhering country.

● Conflicts with host country laws, regulations, rules and policies may make
effective implementation of the Guidelines in specific instances more
difficult than in adhering countries. As noted in the commentary to the
General Policies chapter, while the Guidelines extend beyond the law in
many cases, they should not and are not intended to place an enterprise in
a situation where it faces conflicting requirements.

● The parties involved will have to be advised of the limitations inherent in
implementing the Guidelines in non-adhering countries.

● Issues relating to the Guidelines in non-adhering countries could also be
discussed at NCP annual meetings with a view to building expertise in
handling issues arising in non-adhering countries.

Reporting

21. Reporting would be an important responsibility of NCPs that would also
help to build up a knowledge base and core competencies in furthering the
effectiveness of the Guidelines. In reporting on implementation activities in
specific instances, NCPs will comply with transparency and confidentiality
considerations as set out in para. C-4.

Procedural Guidance for the Investment Committee

22. The Procedural Guidance to the Council Decision provides additional
guidance to the Committee in carrying out its responsibilities, including:

● Discharging its responsibilities in an efficient and timely manner.

● Considering requests from NCPs for assistance.

● Holding exchanges of views on the activities of NCPs.

● Providing for the possibility of seeking advice from experts.

23. The non-binding nature of the Guidelines precludes the Committee from
acting as a judicial or quasi-judicial body. Nor should the findings and
statements made by the NCP (other than interpretations of the Guidelines) be
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questioned by a referral to the Committee. The provision that the Committee
shall not reach conclusions on the conduct of individual enterprises has been
maintained in the Decision itself.

24. The Committee will consider requests from NCPs for assistance,
including in the event of doubt about the interpretation of the Guidelines in
particular circumstances. This paragraph reflects paragraph C-2c) of the
Procedural Guidance to the Council Decision pertaining to NCPs, where NCPs
are invited to seek the guidance of the Committee if they have doubt about the
interpretation of the Guidelines in these circumstances.

25. When discussing NCP activities, it is not intended that the Committee
conduct annual reviews of each individual NCP, although the Committee will
make recommendations, as necessary, to improve their functioning, including
with respect to the effective implementation of the Guidelines.

26. A substantiated submission by an adhering country or an advisory body
that an NCP was not fulfilling its procedural responsibilities in the
implementation of the Guidelines in specific instances will also be considered
by the Committee. This complements provisions in the section of the
Procedural Guidance pertaining to NCPs reporting on their activities. 

27. Clarifications of the meaning of the Guidelines at the multilateral level
would remain a key responsibility of the Committee to ensure that the
meaning of the Guidelines would not vary from country to country. A
substantiated submission by an adhering country or advisory body with
respect to whether an NCP interpretation of the Guidelines is consistent with
Committee interpretations will also be considered. This may not be needed
very often, but would provide a vehicle to ensure consistent interpretation of
the Guidelines.

28. Finally, the Committee may wish to call on experts to address and report
on broader issues (e.g. child labour, human rights) or individual issues, or to
improve the effectiveness of procedures. For this purpose, the Committee
could call on OECD in-house expertise, international organisations, the
advisory bodies, NGOs, academics and others. It is understood that this will
not become a panel to settle individual issues.
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I. Introduction  

The forty-two adhering governments to the Guidelines for Multinational Enterprises have agreed on 

the terms of reference for carrying out an update of the Guidelines outlined in the present document.  

While the intention is not to embark in a revision of the scale of the 2000 Review of the Guidelines, 

the purpose of the update will be to ensure their continued role as a leading international instrument for the 

promotion of responsible business conduct. Since the Review of the Guidelines in 2000, the landscape for 

international investment and multinational enterprises has continued to change rapidly. The world 

economy has witnessed new and more complex patterns of production and consumption. Non-OECD 

countries are attracting a larger share of world investment and multinational enterprises from non-adhering 

countries have grown in importance. At the same time, the financial and economic crisis and the loss of 

confidence in open markets, the need to address climate change, and reaffirmed international commitments 

to development goals have prompted renewed calls from governments, the private sector and social 

partners for high standards of responsible business conduct. 

The terms of reference were developed by the Working Party of the OECD Investment Committee at 

its 24 March 2010 session where non-OECD adhering governments to the Declaration have full participant 

status. They were approved under the written procedure on 30 April 2010 by all adhering governments at 

the level of the Investment Committee in enlarged session.
1
 The development of the terms of reference 

benefitted from an extensive consultation process with stakeholders
2
 and non-adhering countries

3
 and 

contributions from relevant OECD bodies and inter-governmental organisations.
4
 

The terms of reference cover substantive, procedural and institutional issues relating to the 

Guidelines. The work on the update is expected to start on the occasion of the June 2010 Annual Meeting 

of the National Contact Points (NCPs) with the broad aim of completing the update in 2011, if at all 

possible, by the time of the 2011 Annual NCP Meeting.  

II. Substantive Issues 

Technical updates 

The update should ensure that citations of the instruments referred to in the Guidelines or the 

Commentaries are accurate and up-to-date. Special attention should be given to UN and other universally-

agreed instruments. References to new OECD and other instruments should be added after verification of 

their direct relevance to the Guidelines. It is recalled that during the 2000 Review, adoption by adherent 

countries of the instruments cited was not a pre-condition for their inclusion as references in the Guidelines 

                                                      
1
  Non-OECD adherents to the Declaration are entitled to participate in enlarged sessions of the Investment 

Committee where decisions relating to the Declaration are being considered. 

2
  Comprehensive consultations with BIAC, TUAC, OECD Watch and other stakeholders were organised on 

7 October 2009 and 8 December 2009 back-to-back with the 2009 Global Forum on International 

Investment [www.oecd.org/investment/gfi-8]. In addition, the Working Party held consultations with 

BIAC, TUAC and OECD Watch on the occasion of its meeting on 24 March 2010.  

3
  Consultations with non-adhering countries took place on 9 December 2009. 

4
  In addition, under its agenda item concerning responsible investment in agriculture, the Freedom of 

Investment Roundtable held on 26 March 2010 [www.oecd.org/daf/investment/foi] discussed the relevance 

of considering this issue in the context of the update of the Guidelines. 

http://www.oecd.org/investment/gfi-8
http://www.oecd.org/daf/investment/foi
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or the Commentaries. This technical update should be carried out in close consultation with partner 

international organizations, OECD bodies and BIAC, TUAC and OECD Watch.  

Supply chains 

The update should clarify or develop as appropriate further guidance on the application of the 

Guidelines to supply chains taking into account the following considerations. 

The discussion within the Investment Committee in 2003
5
 focused on the influence of multinational 

enterprises on the conduct of their business partners using the presence of an investment nexus as a 

definition of their sphere of influence for the purpose of the Guidelines. More recent discussions, including 

those by Professor John Ruggie, the Special Representative of the UN Secretary-General for Business and 

Human Rights (UNSRSG),
6
 have focused on the due diligence that companies are expected to perform in 

light of their own circumstances along their supply chains.
7
 This approach has recently been used by the 

UK NCP in two specific instances.
8
 A due diligence approach is used in the Environment Chapter of the 

Guidelines and the OECD Risk Awareness Tool for Multinational Enterprises in Weak Governance Zones. 

Due diligence and consideration of influence are not necessarily incompatible and could be seen as 

complementary. 

Issues of a similar nature have also been raised in the context of specific instances relating to lending 

and investing activities of multinational financial institutions. The financial crisis has regulatory and 

several other causes but it has also heightened the importance for financial institutions to carry out their 

fiduciary or other responsibilities with due diligence.  The update should investigate how the instruments 

and tools that have emerged on responsible lending or investment by financial institutions – such as the 

IFC Policy and Performance Environmental and Social Standards (last revised in 2006), the Equator 

Principles (2003, 2006), and the UN Principles of Responsible Investment (2005) and the OECD 

Guidelines for Pension Fund Governance (2009) – could assist in clarifying the application of the 

Guidelines to multinational financial institutions, including by introducing specific provisions in the 

Guidelines for that purpose.   

Human Rights 

Chapter II (General Policies) of the Guidelines has a specific provision on human rights. The update 

should develop more elaborated guidance on the application of the Guidelines to human rights, including if 

deemed appropriate, in a separate chapter of the Guidelines, drawing, in particular, on the work of the 

UNSRSG.  

                                                      
5
  2003 Annual Report on the OECD Guidelines for Multinational Enterprises, pages 21-22. 

6 
 "Clarifying the Concepts of „Sphere of Influence‟ and „Complicity‟”, A/HRC/8/16 (15 May 2008).  Due 

diligence is one of the recommended principles for operationalizing the second pillar of the SRSG “Protect, 

Respect and Remedy” Framework for Business and Human Rights, A/HRC/11/13 (22 April 2009). 

7
  Due diligence has been referred to as steps that an ordinarily reasonable and prudent person would take to 

become aware of and adequately manage existing or potential risks in order to mitigate their adverse 

impacts and avoid harm in a specific context (country, sector, impact and relationship with third parties). 

Sources: OECD Risk Awareness Tool for Multinational Enterprises in Weak Governance Zones, (OECD, 

2006) and Report of the UNSGSR “Protect, Respect and Remedy: a Framework for Business and Human 

Rights”, A/HRC/8/5 (7 April 2008). 

8
  Survival International – Vedanta Resources (www.oecd.org/dataoecd/49/16/43884129.pdf) and Global 

Witness – Afrimex (www.oecd.org/dataoecd/40/29/43750590.pdf). 

http://www.oecd.org/dataoecd/49/16/43884129.pdf
http://www.oecd.org/dataoecd/40/29/43750590.pdf
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Such additional guidance should be developed with the aim of helping multinational enterprises 

identify, prevent and remedy negative human rights impacts which may result from their operations. This 

guidance should cover situations of supposed conflicting requirements between internationally-recognized 

standards on human rights and host country policies, including situations where the host country has not 

ratified a specific human rights instrument. Such additional guidance would also take into account due 

diligence recommendations under development by the UNSRSG and the guidance provided on other 

human rights aspects by the OECD Risk Awareness Tool, such as management of security forces and 

relationship with local communities and indigenous people. 

Aspects of human rights are covered in other provisions throughout the Guidelines, notably core 

labour rights under Chapter IV on Employment and Industrial Relations. These provisions need not be 

deleted in the event of an addition of a dedicated chapter on Human Rights. 

General Policies on due diligence 

Given the broad application of due diligence to business conduct beyond supply chains, human rights 

or the environment and its importance for such industries as financial services, the update could also 

explore the merits of making due diligence one of the general operational principles of Chapter II of the 

Guidelines (General Policies) taking into account leading businesses' experiences. 

Disclosure 

The update should ensure that the Disclosure chapter of the Guidelines incorporates relevant upgraded 

standards for disclosure that have emerged since the 2000 Revision of the Guidelines. These include the 

provisions of the 2004 OECD Principles of Corporate Governance. Other relevant reporting initiatives 

will be considered.
9
 Additional disclosure provisions may be called for, notably with respect to supply 

chains and greenhouse gas emissions, the placement of which may not be necessarily in the Disclosure 

Chapter but in the relevant provisions dealing with the underlying subject matters. 

Labour and industrial relations 

Chapter IV (Labour and Industrial Relations) and Chapter II (General Policies) of the Guidelines and 

the related Commentary may need to be revised to take into account developments in the ILO including the 

adoption of the ILO Decent Work Agenda and the ILO Declaration on Social Justice for a Fair 

Globalisation, and other proposals from labour stakeholders.  

Anti-corruption 

Following the adoption of the 2009 Recommendation for Further Combating Bribery of Foreign 

Officials in International Business Transactions and ongoing work, the Working Group on Bribery (WGB) 

would support an expansion, or an elaboration, of Chapter VI (Combating Bribery) to the following issues: 

small facilitation payments; the use of agents or other intermediaries; bribe solicitation and extortion, 

reporting foreign bribery and whistleblower protection; and internal controls, ethics and compliance 

programmes or measures for preventing and detecting the bribery of foreign public officials. The update 

would consider possible revisions to this chapter and commentaries in this light in close co-operation with 

the WGB.  

                                                      
9
  For example the G3 Guidelines of the Global Reporting Initiative (GRI). 
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Environment  

With growing concerns over climate change and increased attention given to green growth, eco-

innovation, bio-diversity and sustainability issues, the update should consider whether there is a need to 

clarify or provide additional guidance on the application of the Guidelines to these issues. This work 

should be conducted in close co-operation with the Environment Policy Committee and relevant 

international organisations. 

Consumer interests 

The update should consider whether Chapter VII on Consumer Interests needs to extend beyond 

health and safety to address other consumer concerns such as financial education, supply chain 

management and sustainability issues. This reflection should be conducted in close co-operation with the 

Committee on Financial Markets and the Committee on Consumer Policy. 

Taxation 

The update will examine whether the relevant chapter of the Guidelines should include provisions on 

the public disclosure of taxes, royalties and other payments made to host governments consistent with the 

guidance provided by such initiatives as the Extractive Industry Transparency Initiative and the OECD 

Risk Awareness Tool for Multinational Enterprises in Weak Governance Zones taking into account 

applicable laws. As suggested in the letter of the Chair of the Committee on Fiscal Affairs (CFA), it may 

also investigate, in co-operation with the CFA, the desirability of addressing issues relating to tax risk 

management such as tax compliance by banks and the relationship between corporate tax payers and tax 

authorities.  

III. Procedural Provisions and Institutional Issues 

Mindful that the NCP mechanism is the most unique feature of the Guidelines and that procedural 

provisions set the frame for the implementation of the Guidelines, the update should consider how the 

implementation procedures adopted in 2000 could be further improved to enhance awareness, visibility and 

a more widespread and effective use of the Guidelines, including in non-adhering countries. This 

consideration should take due account of the experience, challenges and lessons learned during the past 

nine years of implementation of the Guidelines, proposals made by business, trade unions and NGOs,  and 

the recommendations formulated by the UNSRSG for non-judicial redress mechanisms, including on 

institutional issues and the functioning of the NCP mechanism.
10

 

This section also addresses the relationship between the Guidelines and the OECD Declaration on 

International Investment and Multinational Enterprises and suggests a follow-up work programme on an 

update. 

Functional equivalence and respect of individual circumstances 

The update should discuss how the Procedural Guidance could be clarified or supplemented by more 

detailed provisions or commentaries to give greater guidance to the institutional structure and functioning 

of NCPs while maintaining the rights of adhering countries to adopt the NCP structure that best fits their 

individual circumstances. The issues that could be examined include the provision of more detailed 

guidance on the core criteria of visibility, accessibility, transparency and accountability. Potential conflict 

                                                      
10

  "Protect, Respect, and  Remedy: A Framework for Business and Human Rights", A/HRC/8/5 

(7April 2008), paragraph 92 and paragraphs 96-99. 
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of interests, degree of inclusiveness of stakeholders, oversight of NCP performance and right of appeal on 

procedural grounds have also been identified as areas deserving special attention. 

Information and promotion  

The key to the contribution of the Guidelines is ensuring that they are sufficiently promoted and 

brought into actual use by companies and stakeholders. The proliferation of corporate responsibility 

instruments and initiatives has increased the need for the OECD, NCPs and stakeholders to work to raise 

the visibility of the Guidelines.  Promotional activities are increasingly viewed by stakeholders as going 

beyond raising awareness or better communicating the unique features of the Guidelines. The update 

should discuss ways of strengthening the information and promotion provisions of the Procedural 

Guidance, including the provision of training and capacity-building. 

Implementation in specific instances 

With a view to enhancing the credibility and efficiency of the specific instance facility, the update 

should discuss the role and tasks of NCPs in considering specific instances. In particular, it could develop, 

in light of emerging practices, more detailed guidance on the various steps and timeframes for considering 

a specific instance, and clarify the standards of transparency and confidentiality to be applied in the review 

process, and third party involvement. It could also clarify the distinction between mediation and 

adjudication and discuss ways of strengthening the NCP‟s mediation function as well as the role of NCPs 

in monitoring the implementation of final statements‟ recommendations.  

Parallel Proceedings 

In view of the different approaches followed by NCPs in handling parallel proceedings, the update 

should develop further guidance on this issue in the Procedural Guidance or Commentary. For this 

purpose, the guidance issued in September 2009 by the UK NCP as well as other relevant experiences 

should be evaluated.  

NCP co-operation  

The increased complexity of multinational operations has led to a significant increase in the number 

of multi-jurisdiction specific instances, a trend which is most likely to continue in the future. Accordingly, 

the update should develop further guidance in the Procedural Guidance or Commentary on how NCPs 

should co-operatively handle such multi-jurisdictional cases. It could also clarify the role of a home NCP 

for liaising with the parent company of the enterprise that is party to a specific instance. 

Peer learning and review 

Peer review is a traditional and well tested working method at the OECD. A variant of peer review 

"peer learning" has been used in an informal and ad hoc way in NCP and Working Party meetings. A 

voluntary peer review has also been conducted in 2009 on the performance of the Dutch NCP. The update 

will provide the opportunity to discuss, on the basis of these experiences, the merit of adopting peer review 

provisions in the Procedural Guidance or Commentary, as well as OECD‟s future supporting role in this 

area. 
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Relationship between the OECD Declaration on International Investment and Multinational 

Enterprises and the Guidelines 

The relationship between the Guidelines and the Declaration should be considered. In this context, the 

interest of adhering countries in non-adhering countries coming closer to the values, principles and 

standards of the instruments included in the Declaration, in particular the Guidelines, and eventually 

adhering to these instruments, and the pros and cons of allowing selective adherence to the Guidelines – or 

other individual instruments presently incorporated into the Declaration – should be discussed. It is 

recognized that any final decision on the question of selective adherence to individual instruments now 

encompassed in the Declaration requires consideration of questions beyond those related exclusively to the 

Guidelines. This fact will have implications for how a final decision would be made on any 

recommendation to alter or amend the Declaration in this respect. 

Follow-up Work Programme 

As in the past, the results of the envisaged update are more likely to be judged from their actual 

implementation than from any agreed textual changes or modified procedures. For this reason, calls have 

already been made, notably by business, to include in the update the elaboration of a proactive follow-up 

work programme on the implementation of the updated Guidelines. This work programme could include 

proposals for promoting and communicating good corporate practices, enhancing co-operation between 

public and private stakeholders, assisting small and medium-sized enterprises, including in supply chains, 

in making a greater use of the Guidelines as well as to further reach out to non-adherent countries. As this 

could also imply an expanded involvement of the adhering countries at Investment Committee and 

Working Party levels, consideration should also be given to ways of strengthening OECD capacities and 

resources in these areas. The update should discuss options for fostering capacity-building, training and 

fact-finding for NCPs as well as communication and co-operation among NCPs.  

IV. Modalities  

Consultations with stakeholders and non-adhering countries 

Consultations with stakeholders and non-adhering countries, including at the initiative of individual 

adhering countries, will be an integral part of the update process. The consultation process should be 

transparent, participatory, inclusive and timely while allowing for solicitation of inputs from targeted 

expert partners. It should encourage constructive inputs from consultations partners and actively involve 

non-adhering governments. Consultation partners are expected to include: 

 accredited stakeholders (BIAC, TUAC, OECD Watch)  and other relevant stakeholders; 

 interested non-adhering countries, with priority given to major emerging economies;  

 international organizations responsible for the international instruments referred to in the 

Guidelines, including ILO, as well as other organizations that have an interest in the Guidelines 

and have worked with the Investment Committee, including the Office of the UNSRSG, the UN 

Global Compact, the International Finance Corporation, UNEP Finance Initiative and the 

International Organisation for Standardisation (ISO);  

 relevant OECD committees; and  

 outside experts and influential personalities on the Guidelines.  
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In addition, the Chair of the Working Party intends to hold bilateral consultations with non-adhering 

G20 governments, including China, India, Indonesia, Saudi Arabia and South Africa, in the course of the 

autumn or early next year.
11

   

Non-adhering governments which have expressed an interest in contributing to the update of the 

Guidelines will be invited to provide their views in appropriate ways, including invitation as an ad hoc 

observer to specific agenda items of the Working Party‟s meetings. 

Written inputs by consultation partners will be shared with or made available to participating parties. 

Opportunities for public comment will be offered via Internet.  

Organizational issues 

Work on the update will be carried out by the governments of adhering countries to the Guidelines.  

The Working Party of the OECD Investment Committee, in which non-OECD adhering countries 

have full participant status, will be responsible, with the support of the Secretariat, for the update process 

and the development of draft recommendations resulting from this process.  

The Chair of the Working Party will be assisted by an advisory group of interested adhering 

governments, representatives of BIAC, TUAC and OECD Watch and experts, which he will convene as 

needed to help him prepare working sessions on the update in the Working Party and elaborate proposals 

on issues requiring special attention.  The composition of the meetings of this advisory group could vary 

according to the contributions that adhering governments and stakeholders might be able to make on 

particular issues.    

The final recommendations on the update will be approved by the governments of all adhering 

countries to the Guidelines at an enlarged session of the Investment Committee in which they will be 

invited to participate. Non-adhering countries having announced a considered intention to adhere to the 

updated Guidelines will also be invited to participate in concluding sessions or earlier in the process 

depending on their level of commitment. 

The Investment Committee will afterwards transmit to the Council, on behalf of adhering countries, 

the results of the update and any proposed amendments to the June 2000 Decision of the Council on the 

OECD Guidelines for Multinational Enterprises that may be called for. Different ways exist to ensure that 

non-OECD adhering countries are associated on an equal footing with OECD adhering countries in the 

final decision on an update of the Guidelines. 

                                                      
11

  The Russian Federation is engaged in a process of accession to the Organisation and, for this purpose, 

adherence to OECD instruments, including the OECD Declaration on International Investment and 

Multinational Enterprises and its Guidelines for Multinational Enterprises. The general policy has been that 

the Russian Federation as an accession country should be invited to the same Investment Committee and 

Working Party meeting discussions that the other accession countries are permitted to attend in their 

capacity as adherents to the OECD Declaration. 



 

 
Mandate of the Special Representative of the Secretary-General                                                

on Human Rights and Transnational Corporations and other Business Enterprises 

________________________________________________________________________ 

 

THE CORPORATE RESPONSIBILITY TO RESPECT HUMAN 

RIGHTS IN SUPPLY CHAINS 

10
TH

 OECD ROUNDTABLE ON CORPORATE RESPONSIBILITY  

DISCUSSION PAPER 
30 JUNE 2010 

 

1. The corporate responsibility to respect human rights means to avoid infringing on the 

rights of others and addressing adverse impacts that may occur. This responsibility 

applies across an enterprise’s activities and through its relationships with other parties, 

such as business partners, entities in its value chain, other non-state actors and state 

agents.
1
 

 

2. Suppliers have the same responsibility to respect human rights as any other business 

entity.   However, this note focuses on enterprises that purchase goods and services from 

suppliers. It outlines a decision logic for them to manage adverse human rights impacts in 

their supply chains and meet their responsibility to respect human rights.  

 

3. For the purposes of this note: 

 the term ‘adverse impact’ refers to any human rights abuse (e.g., violation of 

labor standards, non-discrimination norms, threats to the physical security of 

persons) linked to the product or services being provided to the enterprise.  It 

excludes human rights abuses occurring in a supply chain entity that are unrelated 

to those products or services.  

 the term ‘relationship’ is used to indicate an on-going association with a supply 

chain entity.    

 

4. The appropriate response by an enterprise to the risk of contributing to human rights 

abuse through its supply chain is for it to conduct due diligence on its supply chain 

relationships to identify risks of actual and potential adverse impacts, and to prevent or 

mitigate both risks and impacts where they arise.
2
   

 

                                                 
1
 This is independent of the State duty to protect against corporate-related human rights abuse by taking 

appropriate steps to prevent, investigate, punish and redress such abuse.   
2
 For the SRSG’s most recent discussion of the components of ongoing human rights due diligence, see UN 

document A/HRC/14/27 (9 April 2010), paragraphs 79-86; available at http://198.170.85.29/Ruggie-report-

2010.pdf.  

http://198.170.85.29/Ruggie-report-2010.pdf
http://198.170.85.29/Ruggie-report-2010.pdf
frisendam
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5. Where human rights abuses in the supply chain are identified, the enterprise should 

assess: 

 

(a) whether the enterprise is implicated in the abuse solely by the link to the 

goods or services it procures (e.g., without contribution from the enterprise, 

the product is produced by bonded or child labor; or where an enterprise’s 

external security provider commits human rights violations in protecting 

company facilities);  

 

(b) whether the enterprise is also contributing to the abuse by its own actions and 

omissions (e.g., where the buyer demands significant last-minute changes in 

product specifications without adjusting price or delivery dates, leading to 

labor standard violations by a supplier in a low-margin business); 

 

6. In the event that the enterprise is contributing to the abuse by its own actions or 

omissions, the responsibility to respect requires that the enterprise take appropriate steps 

to address those contributions.    

 

7.  The remainder of this paper discusses the action the enterprise should take in the event 

that it is not contributing by its own actions or omissions, but is implicated by its link to 

the abuse through the product or services it procures. 

 

8.  The most common approaches to date have largely been to rely on clauses in 

contracts, or to set thresholds on the level of trade below which an enterprise’s 

responsibilities would end.  But both these responses have limitations. 

 

(a) Enterprises should indeed have in place measures, such as contract provisions, to 

require and/or incentivize supply chain entities to respect human rights. This can be a 

useful step towards preventing or mitigating adverse impacts in the supply chain.  

However, it is not sufficient to meet the enterprises’ responsibilities, absent 

reasonable evidence that the supply chain entities are both willing and capable of 

meeting the requirements. Moreover, enforcing contractual requirements beyond the 

first tier of suppliers can pose additional challenges (see paragraph 17). 

 

(b) The suggestion that numerical thresholds can be used to determine when an 

enterprise’s indirect responsibility for human rights harm should require it to take 

action – such that a company sourcing less than ‘x’ % of its materials from a supplier 

or representing less than ‘y’ % of the enterprise’s business need not do anything with 

regard to identified abuse by the supply chain entity – has two major pitfalls: 

 

(i) Such thresholds are necessarily arbitrary when applied across very different 

business sectors and sizes, and unlikely to be appropriate in all circumstances; 

(ii) Such thresholds risk encouraging enterprises to game the system and remain 

below the threshold that would require them to take responsibility. 

 

9.  In sum, reliance on contract clauses is insufficient, while reliance on thresholds is 

fundamentally problematic.   
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10. Where an enterprise is implicated in human rights abuses solely by the link to  

products or services it receives, it should take appropriate action to address any impacts 

identified. What action will be appropriate, in turn, depends on two key variables:  

(i) whether the enterprise considers the supply chain entity crucial to its 

business; and  

(ii) whether the enterprise has leverage over the supply chain entity.    

 

11.  The supply chain relationship could be deemed ‘crucial’ to an enterprise if it 

provides a product or service that is essential to the enterprise’s business, and for which 

no reasonable alternative source exists.   

 

12. Leverage is considered to exist where the enterprise has the ability to affect change in 

the wrongful practices of the supply chain entity.  Leverage may reflect one or more of a 

number of factors, such as:  

 

(a) whether there is a degree of direct control between the enterprise and the supply 

chain entity; 

 

(b) the terms of contract between the enterprise and supply chain entity; 

 

(c) the proportion of business the enterprise represents for the supply chain entity;  

 

(d) the ability of the enterprise to incentivize the supply chain entity for improved 

human rights performance in terms of future business, reputational advantage, 

capacity-building assistance etc.; 

 

(e) the reputational benefits for the supply chain entity of working with the 

enterprise, and the reputational harm of that relationship being withdrawn; 

 

(f) the ability of the enterprise to engage other enterprises that work with the supply 

chain entity in incentivizing improved human rights performance; 

 

(g) the ability of the enterprise to engage local or central government in requiring 

improved human rights performance by the supply chain entity through 

implementation of regulations, monitoring, sanctions, etc. 

 

13.  Based on the definitions above, the enterprise should assess whether the relationship 

is crucial and whether it possesses leverage.  The combination of these variables will 

yield different conclusions as to what action should be taken. 

 

Situation A: Where the supply chain entity is crucial and the enterprise possesses 

leverage, the priority must be to use that leverage to mitigate the abuse.  If 

concerted efforts at mitigation prove unsuccessful, the logical conclusion is that 

the leverage is in fact not what was imagined, and the consequences for decision-

making would move to situation (b) below.  

 

Situation B: Where the supply chain entity is crucial to the enterprise but it lacks 

leverage to mitigate the abuse, its priority should be to seek ways to increase its 

leverage to enable mitigation.  This could take a number of forms, for example: 
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(i) offering capacity-building support to the entity to help it address the 

problems;  

(ii) working collaboratively with other enterprises that have relationships with 

the entity to incentivise improvements;  

(iii) working with other enterprises on a broader regional or sectoral basis to 

incentivise improvements;  

(iv) working with local or central government to the same ends. 

 

If these efforts prove unsuccessful, the enterprise will either need to take steps to 

end the relationship, or it will need to be able to demonstrate that it has done 

everything reasonably possible to mitigate the abuses, and it also needs to be 

prepared to face any consequences for its decision to maintain the relationship.    

 

Situation C: Where the supply chain entity is not crucial to the enterprise but the 

enterprise does have leverage, the enterprise’s involvement would require it first 

to try to use its leverage to mitigate the abuse.  If that proves unsuccessful, it can 

reasonably be expected to take steps toward ending the relationship. 

 

Situation D: Where a supply chain entity is abusing human rights and is neither 

crucial to the enterprise nor subject to its leverage, the logical conclusion would 

be for the enterprise to take steps to end the relationship in order to meet its own 

responsibility to respect human rights. 

 

14. In complex or contentious situations, enterprises and supply chain entities would be 

well-advised to seek the insights, advice and even validation of key external stakeholders 

regarding their options and ultimate choice of action. 
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15. The decision logic described above can be illustrated in a simple four-cell matrix: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

16. The logic described in the decision matrix can be applied to existing supply chain 

relationships.   As for the decision whether to enter into a new supply chain relationship 

with an entity where there is evidence of existing human rights abuses, an enterprise 

should first assess whether it is likely to be able to mitigate those abuses through its 

relationship: 

 

(a)  If it assesses that it can, it may enter the relationship if it then pursues options 

for mitigating the abuses, as illustrated by situations A or B in the matrix; 

 

(b) If it assesses that it cannot mitigate abuses identified in that entity it should not 

enter the relationship.  

 

17. An enterprise necessarily knows all of the entities in the first tier of its supply chain.  

If any of those entities is found to be responsible for human rights abuses, whether 

directly or indirectly (for instance, in the case of an agent or licensee), the enterprise can 

apply the logic illustrated by the decision matrix.   

 

18.  Beyond the first tier, it can become more difficult for an enterprise to know all the 

entities in its supply chain and whether any are abusing human rights.  With regard to 

those additional tiers, not knowing about abuses is not a sufficient response by itself to 

allegations of either legal or non-legal complicity if the enterprise should reasonably have 

known about them through due diligence. Therefore, enterprises should: 

  

(a) use due diligence to identify general areas of risk of serious human rights 

abuse in their supply chain relationships, drawing on appropriate government, 

 

 
Crucial 

source/partner 

Non-crucial 

source/partner 

Lack Leverage Have Leverage 

B. 

 Seek to increase leverage.   

 If successful, mitigate 

abuse.   

 If unsuccessful, take steps 

to end the relationship; or 

be able to demonstrate 

efforts made to mitigate 

abuse, recognising 

possible consequences of 

remaining. 

A. 

 Mitigate the abuse. 

 If unsuccessful 

 

C. 

 Try to mitigate the 

abuse.   

 If unsuccessful, take 

steps to end the 

relationship 

D. 

 Take steps to end 

the relationship 
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expert and/or stakeholder advice.  General risks may be associated with a 

particular locale or region, or particular products or materials and their known 

sources;  

 

(b) take action to mitigate any such risks, including by seeking to ensure that 

intermediary entities in the supply chain are themselves practicing due diligence 

and maintaining appropriate standards; 

 

(c) wherever they identify specific supply chain entities that are abusing human 

rights, in line with the decision matrix above, take appropriate efforts to mitigate 

the abuse (directly or through intermediaries in the relationship chain); and if 

mitigation is impossible, either take steps to end the relationship (whether directly 

or via intermediaries) or be able to demonstrate efforts made to mitigate the 

abuse, recognising the possible consequences of maintaining the relationship.   

 

19. The logic of this process for deciding on appropriate action in relation to an 

enterprise’s direct and indirect adverse impacts is represented in the decision tree below:  
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10TH OECD ROUNDTABLE ON CORPORATE RESPONSIBILITY  
 

UPDATING THE GUIDELINES FOR MULTINATIONAL ENTERPRISES 
DISCUSSION PAPER 

 
Paris, June 30, 2010 

 
 
1. The Special Representative of the United Nations Secretary-General on the Issue of 
Human Rights and Transnational Corporations and other Business Enterprises (SRSG) 
welcomes the decision of the 42 governments adhering to the OECD Guidelines for 
Multinational Enterprises to update the Guidelines, and the support for it expressed by all 
stakeholders groups.  
 
2. This note identifies the main human rights elements the update should include if it is 
to meet its goal of ensuring “the continued role of the Guidelines as a leading international 
instrument for the promotion of responsible business conduct.” It also addresses related 
procedural provisions. The note is based on the “Protect, Respect and Remedy” Framework 
proposed by the SRSG and welcomed unanimously by the UN Human Rights Council in June 
2008.1 Its structure broadly follows the agreed terms of reference for the Guidelines’ update.   
 

A.  SUBSTANTIVE ISSUES 
 
I. THE ROLE OF STATES  
 
3. The Guidelines recognize that socially and environmentally sustainable markets and 
enterprises require principles and standards for responsible business conduct. While the 
Guidelines are recommendations addressed by governments to multinational enterprises, they 
should also affirm the need for states to fulfil their international obligations.  
 
4. The first pillar of the UN “Protect, Respect and Remedy” Framework addresses the 
state duty to protect against business-related human rights abuse through appropriate policies, 
regulation and adjudication. Chapter I of the updated Guidelines (Concepts and Principles) 

                                                 
 
1 The Council also extended the SRSG’s mandate with the twin tasks of “operationalizing” and “promoting” the 
Framework. For the most recent report by the SRSG, see “Further steps toward the operationalization of the 
‘Protect, Respect and Remedy’ Framework,” UN document A/HRC/14/27 (9 April 2010), available at 
http://198.170.85.29/Ruggie-report-2010.pdf.  

http://198.170.85.29/Ruggie-report-2010.pdf


 
 

similarly should stress that states must perform their required roles, individually and 
collectively, to ensure that the aims of the Guidelines are met.  
 
II. HUMAN RIGHTS  
 
5. Current language in the Guidelines reflects neither the needs of, nor best practices by, 
multinational enterprises when facing challenging human rights situations. Moreover, since 
the last Guidelines revision considerable progress has been achieved in clarifying the 
business and human rights agenda, as reflected in the UN “Protect, Respect and Remedy” 
Framework and the strong support it enjoys from governments, business associations and 
enterprises, trade unions and major NGOs. This combination of factors warrants a separate 
human rights chapter in the updated Guidelines, replacing current Guideline 2 under General 
Policies. It could be free-standing or combined with the chapter on Employment and 
Industrial Relations. The new chapter should reflect the elements of the “corporate 
responsibility to respect human rights” pillar of the UN Framework, as summarized below.  
 
Foundation 
 
6. The corporate responsibility to respect human rights means to avoid infringing on the 
rights of others and addressing adverse impacts that may occur. This responsibility exists 
independently of States’ human rights duties. It applies to all business enterprises in all 
situations. The new Guidelines chapter should affirm and reinforce this principle.  
 
Scope 
 
7.  The scope of the corporate responsibility to respect rights is defined by the actual and 
potential human rights impacts generated through an enterprise’s own business activities and 
through its relationships with other parties, such as business partners, entities in its value 
chain, other non-state actors and state agents.  
 
8. The concept of “corporate sphere of influence” has sometimes been invoked as a basis 
for determining the scope of enterprises’ human rights responsibilities, rather than their 
human rights impact. This is problematic. Enterprises may have influence over a broad array 
of actors and situations, but only in exceptional circumstances should they be held 
responsible for human rights harms to which they are not linked in some way. Thus, while 
“corporate sphere of influence” may be a useful construct for enterprises to identify 
opportunities for contributing to the promotion of human rights, it is of limited utility as a 
basis for clarifying the scope of their responsibility to respect rights. Nor do promotional 
endeavors offset an enterprise’s failure to respect human rights across its business activities 
and relationships.  
 
Content  
 
9. Because business enterprises can impact virtually all internationally recognized rights, 
the corporate responsibility to respect encompasses the entire spectrum of such rights. In 
practice, some rights will be more relevant than others in particular industries and 
circumstances, and therefore will be the focus of heightened attention. But any ex ante 
delimitation of recognized rights that aspires to universal applicability inherently will provide 
misleading guidance to enterprises.   
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10. An authoritative enumeration of internationally recognized rights is provided by the 
International Bill of Human Rights, consisting of the Universal Declaration of Human Rights 
and the main instruments through which it has been codified (the International Covenant on 
Civil and Political Rights and the International Covenant on Economic, Social and Cultural 
Rights); coupled with the eight ILO core conventions that form the basis of the Declaration 
on Fundamental Principles and Rights at Work. While business enterprises cannot violate 
these instruments as such, because they apply legally only to states, they can adversely 
impact the rights these instruments recognize. Moreover, those rights are the baseline 
benchmarks by which other social actors judge enterprises’ human rights practices.  
 
11. Depending on circumstances, enterprises may need to consider additional standards: 
for instance, they should take into account international humanitarian law in conflict-affected 
areas (which pose particular human rights challenges); and standards specific to “at-risk” or 
vulnerable groups (for example, indigenous peoples or children) in projects affecting them.  
 
Due Diligence 
 
12. The updated Guidelines should affirm that the appropriate response by business 
enterprises to managing the risks of infringing the rights of others is to exercise human rights 
due diligence. This can be a game-changer for enterprises: from “naming and shaming” to 
“knowing and showing.” Naming and shaming is a response by external stakeholders to the 
failure of enterprises to respect human rights. Knowing and showing is the internalization of 
that respect by enterprises themselves through human rights due diligence.  
 
13. Drawing on well-established enterprise risk management practices and combining 
them with what is unique to human rights, the UN Framework lays out the basic parameters 
of human rights due diligence. Because this process is a means for enterprises to address their 
responsibility to respect human rights, it must go beyond simply identifying and managing 
material risks to the enterprise itself, to include the risks its activities and associated 
relationships may pose to the rights of affected individuals and communities.  
 
14. The complexity of due diligence processes and tools will vary with the size of the 
enterprise and certain other situational factors. But the same underlying principles should 
hold. Effective human rights due diligence should be an ongoing process, grounded in a 
policy commitment to respect human rights. It should include assessing the human rights 
impacts of the enterprise’s activities and relationships; integrating these commitments and 
assessments into internal control, oversight and management systems; and tracking as well as 
reporting performance. Because a main purpose of human rights due diligence is enabling 
enterprises to demonstrate to themselves and to others that they respect rights, a measure of 
transparency and accessibility to stakeholders is required.  
 
15. The terms of reference for the Guidelines’ update indicate that it could also explore 
the merits of making due diligence one of the general operational principles of Chapter II 
(General Policies). This should be given serious consideration because it would allow 
enterprises to manage better all of their social and environmental risks. But if such a principle 
were to be adopted, the guidance should indicate clearly that human rights risk management 
differs from commercial, technical and even political risk management in that it involves 
rights-holders. Therefore, it is an inherently dialogical process that involves engagement and 
communication, not simply calculating probabilities.  
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Supply Chains 
 
16. While all business entities, including suppliers, have the same responsibility to respect 
human rights, enterprises require more specific guidance on their responsibility for managing 
human rights challenges posed by their upstream suppliers. The SRSG has submitted a 
separate discussion paper to this Roundtable outlining a decision logic for enterprises, 
intended to contribute to the process developing such guidance.2 It differentiates between 
spot-market transactions and ongoing relationships; is based on the nature of the ongoing 
relationship; and takes into account the size of the enterprise.    
 
Operational-level Grievance Mechanisms 
 
17. Even where an enterprise has the best internal control, oversight and management 
system in place, things can go wrong in complex situations and harms do occur. Some require 
legal recourse but many others can be satisfactorily addressed through effective non-judicial 
means. These include grievance mechanisms at the level of an enterprise’s actual operations.  
 
18. Operational-level grievance mechanisms perform two important functions in relation 
to the corporate responsibility to respect human rights. First, they make it possible for 
grievances to be remediated locally and directly, thereby preventing harm from being 
compounded and grievances from escalating. Second, they constitute an early warning 
system for enterprises, providing them with ongoing information about current or potential 
adverse human rights impacts from those impacted. By analyzing trends and patterns in 
complaints, enterprises can identify systemic problems and adapt their practices accordingly. 
 
19. The Guidelines’ update should encourage enterprises to develop or participate in 
operational-level grievance mechanisms. They could be provided directly by an enterprise, by 
collaborating with other entities, or by facilitating recourse to a mutually accepted external 
expert or body. Such mechanisms do not preclude individuals from recourse to state-based 
mechanisms, including the National Contact Points (NCPs) under the Guidelines, nor should 
they undermine trade union representation and collective bargaining agreements.  
 
20. The particular arrangements that enterprises should adopt will depend in part on the 
sectoral, political and cultural context, as well as the scale of their operations and potential 
impacts. The UN Framework identifies a set of principles that all non-judicial human rights-
related grievance mechanisms should meet to ensure their credibility and effectiveness: 
legitimacy, accessibility, predictability, equitability, rights-compatibility and transparency. A 
seventh principle specifically for operational-level mechanisms involving enterprises is that 
they should function through dialogue and engagement rather than by the enterprise itself 
acting as adjudicator. These principles are summarized in Annex I of this discussion paper. 
Five companies in different regions and industry sectors are testing guidance points for the 
principles in collaboration with the SRSG.  
 
Managing Legal Ambiguities and Dilemmas  
 
21. Multinational enterprises operate in diverse legal and regulatory environments, as 
well as in governance contexts that differ in their ability—and sometimes willingness—to 
                                                 
 
2 “The Corporate Responsibility to Respect Human Rights in Supply Chains,” available at 
https://www.oecd.org/dataoecd/17/50/45535896.pdf.  
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enforce existing laws and regulations. Conflicting requirements and variable capacity can 
create uncertainty and risks for enterprises in meeting their responsibility to respect human 
rights. Additional guidance through the Guidelines update would be helpful.  
 
22. Weak governance zones are one case in point. Early in his mandate, the Special 
Representative asked the world’s largest international business associations to address this 
particular challenge. The updated Guidelines should incorporate their response: “All 
companies have the same responsibilities in weak governance zones as they do elsewhere. 
They are expected to obey the law, even if it is not enforced, and to respect the principles of 
relevant international instruments where national law is absent.”3  
 
23. The challenge is more complex where national law conflicts with international 
standards and where legal compliance may undermine the corporate responsibility to respect 
human rights. Enterprises should be encouraged in such circumstances to seek ways to 
respect the spirit of international standards while avoiding outright violation of the law. At 
the same time, they should ensure that their actions do not exacerbate abuses or the risks to 
those subject to the abuse.  
 
24. Finally, since the Guidelines were last revised the web of potential corporate liability 
for complicity in egregious human rights abuses, such as international crimes, has expanded 
significantly in various national jurisdictions. But enterprises cannot know with certainty 
where claims might be brought against them. Nor can they know with certainty what precise 
standards and rules they may be held to because no two jurisdictions are identical in this 
respect. Rather than leaving this dilemma to chance—or to their CSR programs—enterprises 
should be advised to treat it as a complex legal compliance risk and act accordingly.  
 
III. DISCLOSURE  
 
25. The terms of reference for the Guidelines’ update indicate that it should incorporate 
relevant disclosure standards. Transparency is an important element of the corporate 
responsibility to respect human rights, contributing to both accountability and institutional 
learning. Thus, the update provides an opportunity to highlight the importance of enterprises 
communicating on their significant human rights risk factors, as well as the measures taken to 
mitigate those risks. The form that this communication takes may vary with company size 
and other situational factors. It also should pay due regard to any potential risks it may pose 
to company staff and stakeholders, and to the legitimate requirements of commercial 
confidentiality.  
 

B. PROCEDURAL PROVISIONS 
 
I. FUNCTIONAL EQUIVALENCE 
 
26. NCPs have the potential to serve as effective grievance mechanisms beyond the 
operational level. In order to realize this potential, the update should consider incorporating 
into the guidance for NCPs the principles for effectiveness and credibility outlined in the 
                                                 
 
3 International Organization of Employers, International Chamber of Commerce, and Business and Industry 
Advisory Committee to the OECD, “Business proposals for effective ways of addressing dilemma situations in 
weak governance zones,” available at http://www.reports-and-materials.org/Role-of-Business-in-Weak-
Governance-Zones-Dec-2006.pdf. 
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Annex to this paper: legitimacy, accessibility, predictability, equitability, rights-compatibility 
and transparency.   
 
27. Applied to the NCPs, these principles are sufficiently broad to provide room for the 
expression of different political cultures and institutional arrangements within adhering 
countries. Yet they could form the basis for a common understanding among NCPs of what is 
expected of them; among potential users of what they, in turn, can expect from an NCP 
process; and how government departments in which NCPs may be housed can manage the 
potential conflicts among the various roles they are expected to play.  
 
28. The SRSG’s has found that the enterprises and other stakeholders participating in his 
grievance mechanism pilot project derive considerable benefits from the individual and 
collective learning experience. In the Guidelines context, he believes that all parties similarly 
would benefit if NCP and Working Party meetings were to become more of a learning forum. 
Not only would this grow the common knowledge base, but it also would reduce the 
likelihood of different NCPs subjecting multinational enterprises to significantly different 
interpretations of common standards and approaches.   
 
II. ADMISSIBILITY CRITERIA 
 
29. The scope of the Guidelines for Multinational Enterprises is sometimes confused with 
the admissibility criteria for the consideration of “specific instances” by NCPs. The 
Guidelines provide principles and standards addressed to all multinational enterprises, 
whereas the admissibility criteria for “specific instances” concern the narrower question of 
what types of cases NCPs may agree to examine. The update should clarify this distinction 
even as it re-examines the admissibility criteria.  
 
30. Currently, NCPs consider roughly 40 percent of the complaints submitted to them to 
be without substantive merit or falling beyond the Guidelines’ purview. A major reason for 
the latter is the absence of an “investment nexus”—either because the multinational involved 
is a buyer from, not an equity holder in, the supplier; or it is a lending institution that enabled 
an operating enterprise’s foreign investment, but is not itself the investor. 
 
31.  Many participants in the update process consider it important to retain the link 
between the Guidelines and the Declaration on International Investment and Multinational 
Enterprises. The SRSG takes no position on this complex issue. Nevertheless, he does urge 
that the updated Guidelines reflect widely used if not prevalent business models that barely 
existed when the Guidelines were last revised—as indicated by the fact, for example, that the 
most rapidly growing segment in world trade in recent years has resulted from intra-firm and 
related-party transactions.  
 
32. Therefore, whatever is decided about the investment nexus, the update should identify 
realistic admissibility criteria for “specific instances.” In the context of upstream supply 
chains, it is sometimes suggested that numerical thresholds can be used to determine 
admissibility—such that a company sourcing less than “x” % of its materials from a supplier 
or representing less than “y” % of the enterprise’s business automatically would fall beyond 
the Guidelines’ purview. This has two major pitfalls:  
 

(i) Such thresholds are necessarily arbitrary when applied across different business 
sectors and sizes, and are unlikely to be appropriate in all circumstances; 
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(ii) Such thresholds risk encouraging suppliers (and enterprises) to game the system 
by remaining below the threshold that would require enterprises to take responsibility.  

 
33. Further in-depth discussion of these issues is needed. But the final formula should 
include two considerations. The first is the nature of the relationship between the enterprise 
and the business entity allegedly committing the harm, generally excluding spot-market 
transactions but closely examining ongoing relationships. The second is sourcing where it is 
widely known that serious human rights abuses are associated with a particular locale, 
product, service, or materials—and where, therefore, it is reasonable to expect an enterprise 
to take steps to mitigate such abuses to which it is linked in any form, or if it cannot do so 
then to avoid being linked to them.  
 
34. The role of lenders may be more complex in light of the investment nexus constraint, 
although broadly similar principles should be applicable. In any event, the update process 
will need to address the fact that the Guidelines, which are intended as “a leading 
international instrument,” now lag well behind the standards of other international actors in 
this respect, including the International Finance Corporation; as well as private sector banks, 
such as those participating in the Equator Principles, which track the IFC standards.   
 
III. IMPLEMENTATION OF SPECIFIC INSTANCES   
 
35. There are few if any official consequences of an NCP finding against an enterprise. 
For example, in most cases the enterprise could apply immediately for export or investment 
assistance from the same government. To protect the integrity of the NCP system, the update 
should consider ways to give weight to NCP findings. The response need not necessarily be 
punitive. The home government could also work with the enterprise to improve its policies 
and practices. But where an enterprise fails to cooperate, the default presumption should be 
that a negative finding will be made public, and that it could affect the enterprise’s access to 
certain forms of public support and services for a specified period of time.  
 

C. NEXT STEPS 
 
36. At the request of the Human Rights Council, the SRSG is developing a set of guiding 
principles for the operationalization of the “Protect, Respect; Remedy” Framework, which 
will be presented to the Council in June 2011. He will continue to liaise closely with the 
OECD on common elements between the Framework and the Guidelines’ update.  
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ANNEX I: 

PRINCIPLES FOR EFFECTIVE NON-JUDICIAL GRIEVANCE MECHANISMS 
 

Through a survey of existing non-judicial grievance mechanisms and an extensive 
consultative process around the results, the SRSG identified the following principles for the 
effectiveness and credibility of non-judicial grievance mechanism. Five companies in 
different regions and industry sectors are collaborating with the SRSG in pilot projects to test 
guidance points for the principles:  

 

• Legitimate: by having clear, transparent and sufficiently independent governance 
structures to ensure that no party to a particular grievance process can interfere with 
the fair conduct of that process; 

• Accessible: by being publicized to those who may wish to access it and provide 
adequate assistance for aggrieved parties who may face barriers to access, including 
language, literacy, awareness, finance, distance, or fear of reprisal; 

• Predictable: by providing a clear and known procedure with a time frame for each 
stage and clarity on the types of process and outcome it can (and cannot) offer, as well 
as a means of monitoring the implementation of any outcome; 

• Equitable: by ensuring that aggrieved parties have reasonable access to sources of 
information, advice and expertise necessary to engage in a grievance process on fair 
and equitable terms; 

• Rights-compatible: by ensuring that its outcomes and remedies accord with 
internationally recognized human rights standards; 

• Transparent: by providing sufficient transparency of process and outcome to meet the 
public interest concerns at stake. 

• For company-level mechanisms specifically, a seventh principle is that they should operate 
through dialogue and engagement rather than the enterprise itself acting as adjudicator.  
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10th OECD Roundtable on Corporate Responsibility:  

“Launching an Update of the OECD Guidelines for Multinational Enterprises” 
Paris, 30 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– 1 July 2010 

 
Possible implications for the substantive provisions of the Guidelines 

 

 
Comments by John Morrison, Executive Director, Institute for Human Rights and Business 
  
 
 

I would  like  to  thank you  for  this opportunity  to participate  in  the 10th OECD  roundtable on  corporate 

responsibility. This year’s meeting comes at an important time for the OECD Guidelines for Multinational 

Enterprises. And it takes place during a period of rapidly expanding activity in the arena of business and 

human rights.   The gathering momentum is not  least due to this being the final year of the mandate of 

Professor John Ruggie,  the Special Representative of the UN Secretary‐General  for business and human 

rights.  

 

Today,  in  addition  to  John  Ruggie’s  groundbreaking work,  a  number  of  processes  are  underway  all  of 

which seek  to  strengthen  the place of human  rights  in  the  international architecture. For example,  the 

International  Finance  Corporation’s  revisions  of  its  performance  standards  for  international  project 

finance, the Global Reporting Initiative’s efforts to update the human rights indicators within its reporting 

frameworks,  the  inclusion  of  human  rights  in  the  soon  to  be  finalised  ISO  26000  social  responsibility 

standard. There are also ongoing efforts aimed at better alignment between human rights and the trade 

and  investment  policies  of  individual  countries  or  regional  bodies  such  as  the  European  Union.    The 

updating of the OECD Guidelines is an important piece, possibly one of the central pieces in this jigsaw, 

not least because its framework is today the closest in offering the world an extra‐territorial complaints 

mechanism – albeit one with little or no binding effect.  

 

Clearly, while recognizing the current zeitgeist  for better alignment, we need also to consider what will 

work within the terms of the Guidelines themselves; what will be effective; and, in particular, how we can 

achieve  better  outcomes  –  not  least  for  those  communities  and  individuals  whose  rights  have  been 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abused and who seek effective remedy. If this is our yardstick, then it is clear we have a lot of work ahead 

of us this year and beyond. 

 

I  have  been  asked  to  comment  on  the  implications  of  the  emerging  understanding  of  the  corporate 

responsibility  to  respect  human  rights  for  the  substantive  provisions  of  the  OECD  Guidelines,  and  in 

particular  respond  to  some of  the  comments made by  the  Special  Representative  of  the UN  Secretary 

General – today represented by Gerald Pachoud.  

 

I will reinforce some of the messages from his presentation but also explore a few issues further. 

 

All rights are relevant 

 

First,  in relation to clarifying the content of the Guidelines,  it  is  important that we all agree that we are 

talking  about  all  internationally  recognised  human  rights.  As  the  Special  Representative  has  stressed, 

because  business  enterprises  can  impact  virtually  all  internationally  recognized  rights,  the  corporate 

responsibility  to  respect  encompasses  the  entire  spectrum of  such  rights.    Clearly,  some  rights will  be 

more relevant than others in particular industries and circumstances, and therefore should continue to be 

the  focus  of  heightened  attention.  But  any  attempt  to  limit  the  scope  is  likely  to  provide  misleading 

guidance  to  enterprises.  Let’s  be  explicit,  we  are  talking  about  the  Universal  Declaration,  the  two 

International Covenants and the core UN and ILO conventions. 

 

This  is  what  governments,  employer  groups,  trade  unions  and  civil  society  have  endorsed  within  the 

context of the United Nations and elsewhere, so it would be unfortunate if the issue of cultural relativism 

or arguments concerning state sovereignty were to be reopened here.    I call on all present to stand by 

commitments  made  within  the  context  of  the  United  Nations,  that  all  human  rights  are  relevant  to 

business even if specific governments have not ratified or brought into national law all related provisions. 

 

Scope 

 

Second, the focus on ‘impact’ as the main organising principle for determining corporate responsibility in 

the area of human rights, as opposed to the concept of ‘sphere of influence’, makes both intuitive as well 

as  substantive  sense. What matters  fundamentally  (in  both  a  legal  and moral  sense)  is  the  effect  that 

business  operations  may  have  on  the  victims  and  potential  victims  of  human  rights  abuses:  all  other 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paradigms are ancillary to this. While ‘influence’ is one of the ways in which a business might understand 

its leverage on other actors, it should not be the primary way in which we define the responsibility of a 

corporation in the realm of human rights.  

 

This  clarity  helps  greatly  when  we  go  on  to  consider  the  scope  of  the  OECD  Guidelines.    We  would 

encourage the OECD and all states party to the Guidelines to think about ‘impact’ when considering the 

economic  relationships  to  be  included  in  any  updated  Guidelines.  We  would  agree  with  those  who 

suggest that the way some states have interpreted the ‘investment nexus’ is too restrictive and that the 

impact of business is not just in the form of investments but also in the full value chain – in particular the 

relationships and contracts it has with key suppliers – and I would argue, as key customers. This is not to 

deflect from the central focus on supply chains, but we mustn’t forget that product misuse has been an 

issue  of major  concern with  regard  to  several  significant  instances  of  human  rights  abuses  implicating 

corporations  across  a  number  of  industries  –  albeit  ones  in  which  responsibility  can  be  harder  to 

apportion. This also calls for clearer understanding of complicity – a critical  issue the SRSG has clarified, 

and for which now there is sufficient guidance available which should be embraced.  

 

The  critical  issue  is  how  the  National  Contact  Points  understand  the  scope  of  the  Guidelines.  When 

defining  the  limits  of  responsibility,  the  paradigm  of  ‘impact’  and  the  due  diligence  undertaken  by 

companies are useful, in developing an understanding of, and plan for the associated risks. That way, the 

NCPs will not limited by a singular consideration such as the investment nexus. 

 

The Institute for Human Rights and Business can also report that this understanding is not at all alien to 

business. Last week, at the United Nations Global Compact Leaders Summit in New York, we launched a 

review  of  the  human  rights  due  diligence  methodologies  currently  being  developed  by  24  major 

international companies – all of whom have accepted both the centrality of ‘impact’ and the feasibility of 

conducting  human  rights  due  diligence.  They  have  also  all  recognised  the  potential  relevance  of  every 

human right to their operations. In other words, we have moved beyond ‘pick and mix’ approaches. 

 

Legal dilemmas 

 

Third, on the issue of legal dilemmas – we would agree with much of what Gerald has said. Recognising 

the complexity of interplay between NCPs and the criminal and civil  legal regimes of specific states, it is 

necessary  to  apply  some  universal  process  principles.    We  mustn’t  see  the  potential  clash  between 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national  laws and  international human  rights  standards as an  issue only  concerning  some specific non‐

OECD member states.  Indeed,  it  is an  issue  that occurs universally and therefore should be anticipated 

routinely.  It  is  true  that  there  is  continuing  gender  inequality  in many  parts  of  the world,  resulting  in 

women’s  rights not being respected. Likewise,  there are serious concerns over  freedoms of expression, 

privacy and freedom of association in a number of countries, including rising global powers such as China. 

But even within the OECD there is need for a level playing field in human rights terms. In North America, 

for  example,  domestic  labour  laws  continue  to  offer  less  protection  than  some  ILO  Core  Conventions. 

Europe maintains restrictions on freedom of expression and its treatment of asylum seekers and migrant 

workers is far from exemplary.  

 

This is not to point fingers, but to state that the legal dilemmas faced by business in human rights terms 

are not restricted to specific geographies. Depending on their core business, companies should anticipate 

some of  these dilemmas when  they do  their own due diligence. Obviously,  they are  required  to  follow 

local law – but experiences of companies suggest that parallel means can be developed in many cases to 

get as close to the spirit of international standards as possible. Multi‐stakeholder initiatives play a key role 

in helping to define what such parallel approaches might mean in practice. NCPs should expect companies 

to anticipate some of these legal dilemmas, not hide behind the excuse of obeying local laws blindly and 

to the exclusion of any corrective or mitigating actions. 

 

NCPs  should  also  have  higher  expectations  of  companies  when  they  operate  in  so‐called  ‘weak 

governance  zones’.  Here,  baseline  due  diligence  –  by which we mean  adopting  a  human  rights  policy; 

assessing  the  company's  impacts  on  human  rights;  integrating  human  rights  into  management 

procedures;  and  tracking  and  reporting  on  performance  ‐  might  not  be  enough.    NCPs  should  expect 

companies to engage in  ‘enhanced’ due diligence – extra steps to  identify additional risks and potential 

impacts. There are perhaps four contexts in which this extra diligence might be expected: (i) situations of 

operating  in  armed  conflict,  including  in  crisis‐prone  regions  on  the  brink  of  conflict,  and  during  post‐

conflict  reconstruction;  (ii)  acute  environmental  degradation  or  post‐environmental  disaster  –  such  as 

Haiti; (iii) systemic poverty and associated vulnerability, and (iv) cases of rampant corruption.   

 

Taking the first example, that of conflict, there are already a number of performance standards that NCPs 

can  use  when  setting  their  expectations  about  how  business  should  behave  in  conflict  environments. 

These are drawn from international humanitarian law and international criminal law and are manifest in 

guidance such as the ‘Red Flags’, the Voluntary Principles on Security and Human Rights or the business 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code of conduct relation to the ‘Montreux Document’ on Private Military Companies, and the OECD’s own 

guidance for multinationals in weak governance zones.  

 

In acute situations, such as conflict, business already has direct international legal responsibilities, which 

states need to enforce, primarily through legal mechanisms. A case involving an international crime, such 

as  the use of  forced  labour,  or  forced displacement,  should not have  to be dealt with by  an NCP,  and 

other legal remedies have to be available. But grey areas arise when we think about incidents of alleged 

beneficial or silent complicity – possibly through the supply chain, which might not reach any threshold of 

criminal responsibility. The interplay between legal and non‐legal approaches must be monitored by each 

NCP nationally, but the assumption must be that both approaches have a role to play – depending on the 

nature and severity of the abuse perpetrated. Decisions to freeze existing NCP investigations due to legal 

action should, if at all possible, be made by consent from all parties but it is ultimately a decision for each 

state to make, bearing in mind its own obligation to protect people from human rights abuses resulting 

from the actions of non‐state actors, such as business. 

 

Procedural issues and outcomes 

 

My final set of comments relate to the way the OECD Guidelines are implemented and in particular the 

role  of  NCPs  when  disputes  emerge.  So  lets  start  here  with  the  desired  end  in  mind.  What  are  the 

outcomes we hope  for  over  the next  10  years?    Clearly, we want more effective mediation,  and NCPs 

should indeed build on some of the good results achieved in this area. But aren’t we also looking for more 

in cases where mediation is not enough or is impossible to achieve?   

 

Cases  such  as  those  relating  to  Vedanta  or  Afrimex  suggest  that  something more  is  needed,  not  just 

mediation,  when  the  NCP  makes  statements  about  “responsibility”.  It  is  true  that  on  their  own  such 

statements do not have  legal effect, nor have such statements  led to measurable changes  in corporate 

behaviour  in  those  two  instances.  But  the  fact  that  some  NCPs  are  now  willing  to  make  such  strong 

statements increases the chances of better outcomes in future.  

 

Professor Ruggie is right to raise the question in his 2010 report as to what states themselves can do, if 

they make such such statements, and if  legal proceedings are not appropriate or available.  It  is odd, to 

say the  least,  if  the same, or other OECD governments, do not take such statements  into consideration 

when granting export credit or providing investment assistance to the same companies.  We hope to see 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more  Parliaments  follow  the  lead  of  the  Netherlands  in  resolving  that  governments  withhold  state 

assistance  from  companies  found  responsible  by  NCPs,  but  where  no  adequate  remedy  has  yet  been 

forthcoming. 

 

If NCPs are going to have a role in both settling disputes, and more frequently, we hope, in making public 

statements of responsibility, then the associated guidance around what the necessary thresholds are,  is 

an important issue. The rights‐based principles issued by Professor Ruggie in 2008 in relation to access to 

effective  remedies  ‐  legitimacy,  accessibility,  predictability,  equitability,  rights‐compatibility  and 

transparency – are extremely relevant to the Guidelines and to NCPs whether in a mediation role or as a 

decision‐maker. 

 

Conclusion 

 

In  conclusion  then, we believe  that  the  ‘Protect, Respect, Remedy’  framework endorsed by  the United 

Nations Human Rights Council provides an excellent basis for an update of the Guidelines. There is also a 

window of opportunity here for the OECD. None of us can be sure if this opportunity will arise again and 

the Institute for Human Rights and Business urges everyone in this room to be brave in their leadership 

and  concrete  in  their  actions.  There will  come a day,  perhaps  in  the non  too distant  future, when  the 

opportunity for a leveller playing field in relation to human rights and business might be closed again. At 

its heart, human rights is social sustainability – creating more just and sustainable communities which are 

good for people as well as being good for responsible business.  Social sustainability requires us all to be 

more accountable to each other, and in this rubric – the OECD Guidelines play an important role. 

 

Thank you for your attention. I look forward to our discussions. 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I.  Introduction 

1. BSR (Business for Social Responsibility) is pleased to submit this 
discussion paper on the application of the Organisation for Economic Co-
operation and Development (OECD) Guidelines for Multinational Enterprises to 
supply chains to the OECD in support of the Annual Meeting of the National 
Contact Points on 30 June 2010.  
 
2. The purpose of this paper is to provide context and recommendations for 
discussion at the roundtable on corporate responsibility. This seminar will help 
clarify and develop appropriate guidance on the application of the OECD 
Guidelines for Multinational Enterprises (the Guidelines) to supply chain 
relationships in the context of the update that adhering governments have agreed 
to undertake in 2010-2011.  
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II.  Supply Chain Opportunities and Challenges and 
Multinational Enterprise Responses 

3. The scale and pace of growth in global supply chains is unprecedented. 
Trade liberalization, decreased restrictions on capital movement, and technology 
advances which have sharply lowered transportation and communication costs 
have enabled geographically fragmented production processes, trade in services, 
and foreign direct investment by multinational enterprises (MNEs).

1
  

 
A.  The Value of Supply Chain Relationships for MNEs 
 
4. Supply chain relationships generally create significant value for MNEs. As 
growing competition in domestic and international markets forces MNEs to 
become more efficient and to lower costs, sourcing inputs from more efficient 
producers, either domestically or internationally, can be an opportunity to 
improve margins. This enhanced efficiency can stem from a number of sources, 
including lower labor costs, greater access to raw materials, and more advanced 
manufacturing and service provision processes, among others. 
 
5. Another major motivation for building supply chains is the opportunity for 
entry into new markets. Demographic shifts and rapid growth in developing 
economies present tremendous growth opportunities for MNEs. Developing 
supply chain relationships in these economies allows MNEs to build a local 
presence in order to build brand awareness, gain market insights, and reduce 
costs associated with delivering final products and services to local customers. 
 
6. MNEs also build supply chain relationships to gain access to strategic 
assets, which include skilled workers, technological expertise, and the presence 
of competitors and suppliers with valuable knowledge or experience. Access to 
these assets can improve product and service quality and support innovation. For 
example, access to foreign knowledge is a key element in shifting research and 
development (R&D) activities to the supply chain.

2
 

 
B.  Key Actors and Types of Supply Chain Relationships  
 
7. To maximize these opportunities and to create efficiencies in 
manufacturing and service provision, MNEs have developed a variety of forms of 
supply chain relationships. In any one supply chain relationship, there are likely 
to be a number of unique actors: 

 

» MNE: The MNE is the large, global company that is the buyer of a product 
or service in the supply chain relationship. It may or may not be the 
ultimate retailer and so may face procurement and sustainability standards 
required by other MNEs. 

» Supplier: The supplier is the company, which could be a large, global 
enterprise or a small or medium-sized business based in one region or 

                                            
1
  World Trade Organization, “World trade developments,” in World Trade Statistics 2009, (2009), 
 www.wto.org/english/res_e/statis_e/its2009_e/section1_e/its09_highlights1_e.pdf. 

 OECD, Moving up the Value Chain: Staying Competitive in the Global Economy, (2007), 
www.oecd.org/dataoecd/24/35/38558080.pdf. 

2
  Wendy Tate, Lisa Ellram, Lydia Bals, and Evi Hartmann, “Offshore Outsourcing of Services: An 
Evolutionary Perspective,” International Journal of Production Economics, 120, (2009): 512-524. 

 Peter Maskell, Torben Pedersen, Brent Petersen, and Jens Dick-Nielsen, “Learning Paths to 
Offshore Outsourcing - From Cost Reduction to Knowledge Seeking," DRUID Working Paper 05-
17, Danish Research Unit for Industrial Dynamics, Copenhagen Business School, (2007), 
www3.druid.dk/wp/20050017.pdf. 

Definition of Supply 

Chain 

There are multiple 
definitions of the term 
supply chain.  
 
For the purposes of this 
paper, the term “supply 
chain” is used to refer to 
the network of 
organizations that 
cooperate to transform 
raw materials into finished 
goods and services for 
consumers.  
 
Other definitions conceive of 
supply chains as flows of 
materials that are 
processed, transported, and 
otherwise transformed by a 
series of organizations into 
higher value products.  
 
Supply chain and value 
chain are related but distinct 
concepts.  
 
The value chain concept 
was first described and 
popularized by Michael 
Porter as a series of 
activities undertaken by a 
company that generate and 
add value to products. 
These activities include 
inbound logistics, 
operations, outbound 
logistics, marketing and 
sales, and services, and 
they are supported by 
activities including firm 
infrastructure, human 
resources management, 
technology development 
and procurement. A 
company‟s value chain is 
part of a larger value system 
that includes the value 
chains of upstream 
suppliers and downstream 
channels and customers. 
(See Michael Porter, Competitive 

Advantage: Creating and Sustaining 

Superior Performance. New York: Free 

Press, 1980.)  
 

http://www.wto.org/english/res_e/statis_e/its2009_e/section1_e/its09_highlights1_e.pdf
http://www.oecd.org/dataoecd/24/35/38558080.pdf
http://www3.druid.dk/wp/20050017.pdf
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locale, which sells goods (including raw materials, semi-finished, 
component, and intermediary products) or provides services to a MNE. 
Suppliers that sell directly to a MNE are known as first-tier or direct 
suppliers.

3
 Suppliers that sell to other suppliers are known as sub-tier 

suppliers; they may be several times removed from the MNE but provide a 
good or service that is an element of the good or service that is ultimately 
sold to the MNE. 

» Licensee: Licensees purchase the rights to use MNEs‟ brands, usually to 
produce goods that bear MNEs‟ intellectual property or to provide services 
on behalf of MNEs. Licensees may perform the production or service 
provision in-house or further outsource to a supplier. 

» Agent: Agents identify and negotiate with suppliers and licensees on behalf 
of MNEs. Agents typically act fairly independently of MNEs, although each 
relationship is unique.   

» Trader: Traders typically make markets for goods and services by 
purchasing and reselling them, often across geographical boundaries. 
They typically are not involved in product development, manufacturing, or 
marketing to consumers.  

 
8. There are also a number of different supply management models, each of 
which has varying levels of visibility and control over direct and sub-tier supply 
chain relationships. While supply management approaches vary widely between 
industries, MNEs, and even among product or service categories within one 
MNE, models can be generally grouped into four approaches: 
 
» Transactional: Generally the shortest of supply chain relationships, 

transactional supply management models are often characterized by a lack 
of contact between the MNE and supplier. Rather, products and services 
are sold through auctions, wholesalers, etc. This model is often used for 
commodities, one-time buys, and seasonal sourcing.  

» External Management: Although these supply chain relationships may be 
more durable than transactional relationships, an external management 
approach is similarly characterized by the lack of direct interaction between 
the MNE and supplier. Rather, the MNE provides general specifications 
and requirements and receives shipment, but a third party manages the 
entire procurement activity including selecting and managing suppliers. 
External management approaches are often typical of licensing 
relationships, where the agent acts as the third party.  

» Supplier Selection: The most common supply management model, 
supplier selection is typified by MNEs which directly approach suppliers, 
often through a request for quotation (RFQ), and select suppliers based on 
subsequent analysis and negotiations. Suppliers are often responsible for 
sourcing materials and services they require to deliver product to the MNE; 
the MNE typically does not interact with any sub-tier suppliers. 

» Strategic Management: Generally used with only the most durable, long-
term supply chain relationships, a strategic management approach to 
supply management involves MNEs sourcing from and strategically 
managing direct, first-tier suppliers. Strategic management can involve 
making direct investments in suppliers to improve quality through providing 
training, assigning MNE staff to provide on-site support, and making joint 

                                            
3
 In some industries, the term “direct” supplier has a different and distinct meaning: a supplier of 
goods that are incorporated into the finished goods that are provided to consumers. This is distinct 
from “indirect” suppliers, which are technically first tier suppliers, but that provide goods which do 
not become part of products to consumers, for example, suppliers of office equipment, information 
technology services and catering would be considered “indirect” suppliers.  
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asset investments. MNEs using a strategic management approach often 
engage with sub-tier suppliers as well to improve production processes, 
lower costs, and ensure supply continuity.  

 
9. Also, depending on a MNE‟s internal structure, supply management may 
be a centralized function or spread across many different product lines and 
business units. Interactions with suppliers therefore can take many forms, and 
any one supplier or other supply chain actor may have multiple points of contact 
within a MNE.  
 
C.  The Macroeconomic Impacts of Supply Chain Relationships 
 
10. The emergence of global supply chains has had significant effects on 
national economies and has resulted in changes in comparative advantage and 
export specialization. Global supply chains also have significant impacts on 
employment, productivity, prices, wages, and terms of trade, and these impacts 
vary across regions and social groups. 
 
11. Developed economies. In developed economies, globalization of supply 
chains may lead to short-term employment losses. While the number of jobs may 
be large in absolute terms, direct employment impacts are considered to be 
relatively small in comparison to overall turnover in the labor market due to 
technological development, changing consumer demands, etc.

4
 However, supply 

chain relationships can create greater opportunities for expansion and growth of 
domestic firms. Global supply chain relationships may allow firms to focus on 
their core activities and may enable them to expand employment in other areas.  
 
12. Global supply chains also have positive impacts on productivity and may 
thus increase access to better, cheaper, and more varied goods and services. 
Supply chain relationships can also lead to increased inflows of foreign direct 
investment (FDI) to developed economies. 
 
13. Developing economies. For developing economies, supply chain 
relationships can create numerous opportunities for growth. The expansion of 
global supply chains is clearly linked to the increasing integration of emerging 
countries into the global economy. Strong growth in manufacturing production 
has occurred in East Asia and in China, as well as in South Asia and the Middle 
East. Between 1996 and 2004, for example, Brazil, Russia, India, and China 
(known as the BRICs) together reported annual growth of 14.1% in manufactured 
exports, compared to 5.8% for the OECD as a whole. Exports of services are 
also increasing. Exports have grown more strongly than imports in the BRICs, 
resulting in an improvement of their trade surpluses.

5
 

 
14. Also, trade data indicates that the BRICs have also become more active in 
higher-technology industries. Starting from a low base, their trade in high and 
medium-high-technology industries has risen faster than their trade in total 
manufacturing. In 2004 for example, average imports and exports in higher-
technology industries, such as pharmaceuticals, scientific instruments, aircraft 
and spacecraft, motor vehicles, chemicals, and machinery and equipment, made 

                                            
4
  M.N. Baily and D. Farrel, Exploding the Myth about Offshoring, San Francisco: McKinsey Global 
Institute, 2004. 

 Sharon Brown and James Spletzer (2005), “Labour Market Dynamics Associated with the 
Movement of Work Overseas”, (paper presented at OECD Workshop on the Globalisation of 
Production: Impacts on Employment, Productivity and Economic Growth, Paris, 15-16 November 
2005).  

5
  OECD, Moving up the Value Chain: Staying Competitive in the Global Economy, (2007), 
www.oecd.org/dataoecd/24/35/38558080.pdf. 

http://www.oecd.org/dataoecd/24/35/38558080.pdf
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up almost 60% of the BRICs‟ total trade. This evolution will support larger inflows 
of FDI, increased innovation, and more sophisticated industrial structures. 
 
15. Small and medium-sized enterprises. At the enterprise level, 
participation in global supply chains seems to bring stability to small and 
medium-sized enterprises (SMEs) in both developed and developing economies. 
Small firms that succeed in gaining access to a supply chain, and are able to 
retain their position in a supply chain despite competition, typically have more 
“staying power” than their peers.

6
 

 
16. The development of global supply chains also offers SMEs new 
opportunities to expand their business across borders. The fragmentation of 
production also creates new entrepreneurial possibilities for SMEs that can move 
quickly and flexibly to fill emerging niches for the supply of novel products and 
services.

7
  

 
17. Finally, through their supply chain relationships with MNEs, some SMEs 
have gained access to capital, experience, and expertise to enable them to 
develop into large MNEs themselves.

8
 The same trends enabling MNEs to 

develop supply chain relationships are also expanding SMEs‟ opportunities to 
realize efficiencies through supply chains. Similarly to MNEs, SMEs in 
developing economies are increasingly externalizing activities for production 
rationalization and resource optimization.

9
 

 
D. Responsible Business Conduct Challenges in Supply Chain 
Relationships 
 
18. Despite the clear opportunities, supply chain relationships can also create 
significant responsible business conduct challenges for MNEs. Beyond the 
business complexities of managing inventory, quality, etc., supply chain 
relationships introduce risks related to responsible business conduct as defined 
by the OECD Guidelines.   
 
19. Disclosure. The complexity of supply chain relationships described 
above, and the challenges associated with visibility and traceability beyond the 
first tier of suppliers, creates challenges in knowledge of and disclosure of 
material information. In particular, MNEs sometimes struggle to identify and 
communicate foreseeable risk factors in their supply chain relationships.  
 
20. Also, MNEs‟ disclosure of any impacts in their supply chains related to 
responsible business conduct issues are largely dependent on the accurate 
disclosure of impacts by suppliers and other actors in supply chain relationships. 
Historically, it has been challenging for MNEs to capture high-quality data on 
environmental impacts, labor conditions, and other responsible business conduct 
issues within the supply chain because often suppliers either do not track or do 
not want to disclose this information to MNEs.  
 
21. Employment and industrial relations. Labor conditions in global supply 
chains, particularly those that extend into developing countries, often fail to meet 
international standards and national regulatory requirements and can lead to 
serious human rights abuses. These abuses may include denial of the freedom 

                                            
6
  OECD, (2007). 

7
  OECD, SME and Entrepreneurship Outlook 2005, Paris: OECD, 2005. 

8
  Dilek Ayut and Andrea Goldstein, “Developing Country Multinationals: South-South Investment 
Comes of Age,” In Industrial Development for the 21

st
 century: Sustainable Development 

Perspectives, (New York: UN Department of Economic and Social Affairs, 2007), 85-116. 
9
  OECD, (2007). 



 
 
 

 

BSR  |    OECD Discussion Paper on Responsible Supply Chain Management 8 

 

 

of association and collective bargaining, the use of child and forced labor, 
employee discrimination, excessive work hours, degrading treatment by 
employers, inadequate health and safety protections, improperly paid wages, and 
inhibited movement. The causes are numerous—pressures to keep prices low 
and to meet MNE expectations for short production and delivery schedules, as 
well as poor enforcement of local and national regulations and low understanding 
among suppliers and other actors of labor rights standards—and can all create 
challenges for MNEs in supporting good employment and industrial relations. 
Additionally, workers‟ often lack the means to improve their situations, either due 
to poverty and the lack of other opportunities, or due to their limited 
understanding of labor rights or limited access to grievance mechanisms or union 
representation. 
 
22. Poor labor conditions create significant business challenges for MNEs. 
Low productivity and worker strikes can impact product and service prices and 
delivery. Negative non-governmental organization (NGO) campaigns and media 
coverage damage brands and reputations, threaten employee engagement and 
retention, and can lead to customer boycotts which directly impact profitability. 
 
23. Environment. Environmental impacts in supply chains can be severe, 
particularly where environmental regulations are lax, price pressures are 
significant, and natural resources are (or are perceived to be) abundant. These 
impacts can include toxic waste, water pollution, and hazardous air emissions as 
well as high energy use and greenhouse gas emissions. The impacts may start 
at the very beginning of a product or service lifecycle, with the extraction of basic 
material inputs, but often continue through to the end-of-life when use and 
disposal also create waste. 
 
24. For MNEs, the challenges associated with negative environmental impacts 
in supply chains are significant. The potential costs of supplier non-compliance 
with local and national regulations, including fines and operating interruptions, 
can create volatility in the price of goods and services and threaten business 
continuity. And NGO, government, and customer attention to environmental 
impacts lead to some of the same challenges with negative brand and 
reputational impacts as are created by poor labor conditions.  
 
25. Bribery and competition. Significant bribery and competition risks can 
exist in supply chain relationships including procurement fraud between MNEs 
and suppliers who engage in corrupt practices involving governments and other 
supply chain actors.  
 
26.  The direct costs to MNEs of bribery and anti-competitive behavior are 
considerable, including diminished product quality, but are often dwarfed by 
indirect costs related to management time and resources spent dealing with 
issues such as legal liability and damage to a MNE‟s reputation. 
 
27. Consumer interests. Supply chain relationships can also create 
significant challenges for MNEs in protecting consumer interests. Less direct 
oversight of product manufacturing and service provision means that MNEs have 
less ability to effectively influence product content, data protection, and accurate 
disclosures to consumers. 
 
28.  The risks for MNEs in protecting consumer interests are extensive given 
the potential costs, both directly and to a MNE‟s reputation, of a product recall or 
fine for non-compliance with consumer protection regulations. 
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29. Science and technology. While intellectual property (IP) and technology 
transfer offer important opportunities to advance supply chain relationships and 
support economic development, the widespread lack of stringent IP protection 
practices in global supply chains can create real risks for MNEs. IP infringement 
can lead to direct financial loss and stifle innovation. 
 
E. Current MNE Approaches for Responsible Supply Chain Management 
 
30. At present, there is no universal standard that defines responsible supply 
chain management for MNEs across all the responsible business conduct issues 
articulated in the Guidelines. As a result the scope and boundaries of MNE 
accountabilities for responsible business conduct issues in supply chains are not 
clearly defined. Instead, a baseline expectation has emerged, primarily driven by 
stakeholders including international organizations, governments, civil society, 
and labor groups, that MNEs should seek to uphold a number of legal and 
voluntary standards in their supply chain relationships including: 
 
» International covenants, declarations, and frameworks that define 

individuals‟ rights such as the Universal Declaration on Human Rights, the 
International Covenant on Economic, Social and Cultural Rights, and The 
International Labour Organization's Declaration on Fundamental Principles 
and Rights at Work 

» International frameworks and standards that define responsible business 
conduct such as the OECD Guidelines, the UN Global Compact, and the 
UN Protect, Respect, Remedy Framework 

» National and local regulations 

 
31. To meet this expectation, MNEs, often in partnership with governments, 
NGOs, and other international institutions, have developed a number of different 
tools and approaches to assess and influence responsible business conduct in 
their supply chains.  
 
32. Responsible supply chain management programs are generally based on 
four primary approaches—setting expectations, monitoring and audits, 
remediation and capability building, and partnership—each of which is 
implemented using a variety of tools.  
 
 
 
 
 
 
 
 
 
 
 
33. Setting expectations. To set clear expectations with suppliers for 
responsible business conduct, MNEs use codes of supplier conduct which 
provide guidelines and direction to suppliers on how the MNE views responsible 
business conduct and what will be expected of suppliers in the course of the 
relationship. Codes of supplier conduct typically reference the three types of law 
and voluntary frameworks described above, and at present, this is the primary 
application of the OECD Guidelines to supply chain relationships. 
 
34. The consequences for non-compliance with codes can vary significantly—
from limited or no action taken by the MNE to requirements to participate in some 

Setting Expectations

Monitoring & Audits

Remediation & 

Capability Building

Partnership

Setting Expectations

Monitoring & Audits

Remediation & 

Capability Building

Partnership

Prevalence of 

Responsible Supply 

Chain Management 

Approaches 

Because disclosure of MNEs 
practices related responsible 
supply chain management is 
based on an uneven 
landscape of legal 
requirements and voluntary 
standards, there are no 
comprehensive and 
authoritative statistics on the 
prevalence of responsible 
supply chain management 
practices. However, there are 
a few recent research results 
and survey findings that 
provide some indication of the 
extent to which MNEs are 
applying these approaches. 
 
For example, using an 
ASSET4 database of 
environmental, social and 
governance data on 2,508 
global corporations, the 
Harvard Law School 
benchmarked public labor 
and human rights policies 
relating to global supply 
chains. Their findings 
revealed that a significant 
minority of companies (28 
percent) has broadly stated 
policies in this area, but far 
fewer have detailed 
standards or follow-up 
procedures. However, less 
than 6 percent of MNEs 
endorse specific labor 
standards such as the eight 
core conventions of the 
International Labor 
Organization. Only 6 percent 
say they monitor suppliers for 
policy or code compliance or 
set improvement targets; and 
only 7 percent describe 
enforcement procedures.  
 
(See Aaron Bernstein and Christopher 
Greenwald, “Benchmarking Corporate 
Policies on Labor and Human Rights in 
Global Supply Chains,” Capital Matters 
Occasional Paper Series No. 5, Pensions 
and Capital Stewardship Project, Labor 
and Worklife Program, Harvard Law 
School, (November, 2009), 
http://www.law.harvard.edu/programs/lwp/
pensions/publications/occpapers/occasion
alpapers5.pdf.  

http://www.law.harvard.edu/programs/lwp/pensions/publications/occpapers/occasionalpapers5.pdf
http://www.law.harvard.edu/programs/lwp/pensions/publications/occpapers/occasionalpapers5.pdf
http://www.law.harvard.edu/programs/lwp/pensions/publications/occpapers/occasionalpapers5.pdf
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of the activities described below, such as monitoring or remediation, to 
consequences for the business relationship, such as suspension of new orders 
or contract cancellation.  
 
35. Monitoring and audits. To assess suppliers‟ performance against 
responsible business conduct expectations, MNEs may ask suppliers to 
complete self-assessments or accept on-site audits. On-site audits may be 
performed at the facility level or at a supplier‟s headquarters (if the supplier has 
multiple facilities) and may be conducted by staff from the MNE or a third-party 
auditing firm. The scope, length, and frequency of audits vary considerably. 
 
36. Remediation and capability building. MNEs use remediation and 
capability building to address specific areas of non-compliance discovered during 
the monitoring process and to promote continuous improvement of responsible 
business conduct. 
 
37. Remediation can include a number of activities including working with 
suppliers to create a corrective action plan to achieve compliance, defining a 
roadmap for gradually increasing standards and expectations, and terminating 
supplier relationships when serious shortcomings on “zero-tolerance” issues are 
not remedied in spite of repeated notifications.  
 
38. Capability building goes beyond fixing particular non-compliance issues to 
develop suppliers‟ overall ability to improve performance on specific responsible 
business conduct issues over time through an increased understanding of issues 
and access to resources. Capability building includes a variety of efforts, such as 
training for supplier personnel and establishment of supplier learning networks. 
 
39. Partnership. To build more lasting responsible business conduct in the 
supply chain, some MNEs are trying to build supplier ownership of responsible 
business conduct expectations through partnership. Partnership approaches to 
responsible supply chain management employ many of the tools described, but 
rather than focusing solely on compliance with a code, partnership emphasizes 
the development of supplier management systems and creating shared 
incentives and value through responsible business conduct.  
 
40. For example, some MNEs have begun incorporating evaluation of 
management systems into their audits and are providing training and consulting 
for suppliers on management system design. MNEs are also instituting 
improvement ladders which emphasize a continuous improvement approach to 
management systems development and provide increased incentives as 
responsible business conduct is demonstrated, such as recognition of improved 
performance, preferred supplier status, and reduced frequency of auditing. 
 
41.  Partnership approaches to responsible supply chain management are 
indicative of a significant mindset shift from a focus on basic risk management—
value protection—to value creation for MNEs and suppliers. However, they are 
not yet widely applied by MNEs, even among those that have otherwise strong 
responsible supply chain management programs. 
 
42. Implementation. As alluded to above, the approaches MNEs employ vary 
tremendously. Most MNEs, at least initially, build responsible supply chain 
management programs to manage the risks associated with responsible 
business conduct issues in their supply chains, including negative stakeholder 
attention and impacts on business continuity. Consequently, the approaches and 
tools employed, as well as the scope of their application through different tiers of 
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the supply chain, are a function of how MNEs perceive risks in their supply chain 
relationships rather than a normative decision.  
 
43. To determine which responsible supply management approaches to apply 
with which suppliers, many MNEs begin by segmenting their supply base based 
on level of risk to their business. Some MNEs will also consider the level of risk 
to society and their opportunity to influence or impact suppliers‟ responsible 
business conduct based on the type of relationship with each supplier.  
 
44. Most MNEs designing a new responsible supply chain management 
program focus on setting expectations, and to an extent, monitoring. Even 
advanced MNEs use these tools as the basis for understanding the extent of 
responsible business conduct issues in their supply chains, and to engage with 
their first-tier and sub-tier suppliers. Capability building and management 
systems tools are used more exclusively with suppliers that are considered more 
“strategic” by MNEs. These approaches are mainly the province of advanced 
MNEs who have a more sophisticated understanding of their supply chains, 
including where the biggest risks and opportunities are, and where investments 
will create long-term benefits for the buyer as well as the supplier and society.

10
 

 
 
 
 
 
 
 
 
 
 
 
 
E. Challenges in Responsible Supply Chain Management  
 
45. While the approaches described above are relatively common and well-
established, there are still many complex and deeply rooted challenges that 
MNEs face in responsible supply chain management.  
 
46. Defining responsibility. First and foremost is the challenge noted earlier 
in this section of defining the responsibility of MNEs for ensuring responsible 
business conduct in their supply chains. While guidelines such as the UN 
Protect, Respect, Remedy Framework have made great strides in beginning to 
clarify the roles of business and government in upholding international legal 
standards, these advancements have so far focused only on specific aspects of 
responsible business conduct such as human rights and build on discrete 
sources of international law and voluntary standards. While the UN Protect, 
Respect, Remedy Framework clearly applies to supply chain relationships, the 
implications for what this means in practice is still being defined. In addition, MNE 
responsibilities related to responsible business conduct issues beyond human 
rights are also unclear. 
 
47. As a result, the responsible supply chain management efforts described 
above have been, for the most part, the result of on-going, informal, and ad hoc 
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 Aaron Bernstein, and Christopher Greenwald, “Benchmarking Corporate Policies on Labor and 
Human Rights in Global Supply Chains,” Capital Matters Occasional Papers, 5, (2009), 
www.law.harvard.edu/programs/lwp/pensions/publications/occpapers/occasionalpapers5.pdf. 

UN Global Compact, “Supply Chain Sustainability: A Practical Guide for Continuous Improvement,” 
The United Nations Global Compact, (2010). 
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interactions between MNEs and multiple stakeholders, often in reaction to 
negative events. At present, there is no overarching standard to help MNEs 
define and manage their responsibilities for all aspects of responsible business 
conduct—including human rights, labor rights, environmental protection, and 
good governance—in their supply chains. Thus, current approaches have been 
developed in the absence of a comprehensive standard, mainly in response to 
business risks, and based on evolving definitions of good practice.  
 
48. Additionally, as understanding of the complexity of responsible supply 
chain management has grown over the last twenty years since some of the first 
responsible business conduct challenges in supply chains came to light, a 
number of systemic challenges have become evident including weak government 
enforcement of regulations, the lack of visibility in supply chains, the transactional 
nature of many supply chain relationships, the lack of bargaining power, poor 
MNE internal alignment, and weak or perverse incentives for suppliers, among 
others. While the partnership approach to responsible supply chain management 
has evolved partly in response to these challenges, there are still considerable 
barriers to MNE efforts to promote responsible business conduct in supply 
chains.  
 
49. Weak government enforcement of regulations. Although national and 
local laws are one of the foundations of current responsible supply chain 
management efforts, they are often a shaky foundation. In many geographies, 
government policy is poorly enforced, either because governance structures are 
weak, resources are inadequate, corruption is endemic, or enforcement of 
responsible business conduct regulation is perceived to be disadvantageous to 
economic development. For MNEs, this creates complex challenges related to 
the boundaries between government and MNE responsibility for responsible 
business conduct and can put MNEs in the tenuous situation of acting as 
regulator or police officer.  
 
50. Lack of visibility. As described above, many MNEs have little visibility 
into their supply chains because they have minimal direct interaction with the first 
tier of their supply chains and with sub-tiers. Even where MNEs take a more 
hands-on approach to managing their supply chain relationships, it is often 
challenging for MNEs to get a complete and accurate understanding of the sub-
tiers of their supply chains. This lack of visibility makes it difficult for MNEs to 
identify responsible business conduct challenges and engage with supply chain 
actors to appropriately address them.  
 
51. Transactional nature of supply chains. Similarly, many supply chain 
relationships are characterized by their transitory nature. In short-term 
relationships focused on a one-time delivery, possibly of a product that has 
already been manufactured, there is little opportunity for even well-resourced and 
highly committed MNEs to assess and address responsible business conduct 
issues with specific suppliers. 
 
52. Lack of bargaining power. Even in longer-term supply chain relationships 
based on supplier selection or strategic management supply management 
models, MNEs struggle with a lack of bargaining power to require responsible 
business conduct in the supply chain. The threat of lost business generally is not 
a strong deterrent for irresponsible business conduct by suppliers who can often 
find another buyer with less stringent requirements. Also, MNEs are often 
hesitant to withdraw business based on irresponsible business conduct because 
there are significant costs associated with switching suppliers, and in the worst 
case, a supplier closure has significant negative repercussions for workers and 
local economies. MNEs may also be unable to offer positive incentives such as 
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preferred contracts or higher prices for responsible business conduct to 
suppliers. 
 
53. Poor MNE internal alignment. There is often an unresolved tension 
within MNEs between commercial and responsible supply chain management 
objectives, particularly for purchasing and supply management staff. This tension 
can be further aggravated by product design that does not account for 
responsible business conduct issues, such as setting product specifications that 
require the use of highly toxic chemicals, and logistics complications that create 
significant time pressures and lead to worker overtime requirements or 
insufficient rest breaks. Until responsible business conduct issues in the supply 
chain become a priority for all functions within MNEs, responsible supply chain 
management efforts may be unintentionally circumscribed by supplier 
requirements from other parts of the business. 
 
54. Weak or perverse incentives for suppliers. The lack of internal 
alignment can create competing incentives for suppliers as described above. 
This is exacerbated by many of the responsible supply chain management 
approaches currently employed by MNEs which focus on negative consequences 
for non-compliance rather than incentives for improved or consistent 
performance. In these situations, it is often easier for suppliers to fake 
compliance using double sets of books, forged certifications, etc. Competing 
incentives are also introduced by governments—for example, suppliers 
sometimes use double sets of books to demonstrate a smaller staff and therefore 
decrease their tax burden or other social contribution requirements. 
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III.  Translating Multinational Enterprise Responses into 
Broader Operational Principles and Standards for Responsible 
Supply Chain Management Conduct  

A. Opportunities for Defining Responsible Supply Chain Management 
 
55. While the approaches to responsible supply chain management described 
above generally represent well-intentioned efforts by MNEs and other 
stakeholders to address emerging and evolving challenges in responsible 
business conduct in the supply chain, they are limited by the deficit in 
understanding of what defines MNE responsibility for responsible business 
conduct in supply chains.  
 
56.  MNEs should seek first and foremost to meet international, national, and 
local laws relevant to legal business conduct in the practices of their supply 
chains. To clearly define MNEs‟ responsibilities in responsible supply chain 
management though, an overarching framework is also needed to define MNEs 
responsibilities.  
 
57. To effectively promote responsible business conduct throughout supply 
chains, and to help MNEs to understand how to direct their efforts in order to 
meet their responsibilities, such a framework needs to take into account the 
complexity of supply chain relationships, the evolving nature of responsible 
business conduct issues, and the complicated and overlapping web of 
international legal and voluntary standards and national and local laws. 
Therefore, it is limiting to strictly define MNE responsibilities in terms of a 
particular type of supply chain relationship or supplier tier. For example, some of 
the most serious responsible business conduct issues, such as forced labor in 
mines in conflict-affected areas, arise in the sub-tiers of MNEs‟ supply chains, 
and a definition of responsibility and responsible supply chain management that 
is limited to only to the first tier of suppliers would overlook these issues.

11
  

 
58. Rather, what is needed is a framework that describes how MNEs 
themselves should define and manage their responsibilities for responsible 
business conduct in the supply chain based on their unique supply chain 
relationships and the responsible business conduct issues that may arise in the 
context of those relationships. The framework should provide guidance on: 
 

» Assessment: how MNEs should identify and understand the full universe of 

potential responsible business conduct issues in their supply chains. 

» Prioritization: how MNEs should prioritize these issues to determine what 

issues, and therefore suppliers, to engage with.  

» Management: how MNEs should manage prioritized issues. 

 
59. Additionally, such a framework should emphasize that, due the evolving 
and emerging nature of responsible business conduct issues in the supply chain, 
responsible supply chain management requires an ongoing, iterative approach to 
assessment, prioritization, and management of issues. 
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  The UN Protect, Respect, Remedy Framework pointed out similar challenges with trying to identify 
 a limited set of rights for which they may bear responsibility and concluded that there are few if any 
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60. A framework for defining responsible supply chain management should 
also specify the two types of responsible business conduct issues that MNEs 
should assess, prioritize, and manage: 
 
» Risks to society: potential outcomes that would have a detrimental effect 

on human rights, labor rights, consumer interests, the environment, 
economic development and inclusion, and good governance as defined in 
international legal and voluntary standards.  

» Risks to business: potential outcomes that would have a detrimental effect 
on achieving business success including realizing business strategies, 
meeting financial targets, ensuring business continuity, containing costs, 
protecting reputation and brand equity, meeting customer and investor 
expectations, and other sources of business value.  

 
61. As described in Part II, some leading MNEs are also making positive 
contributions to create value through responsible supply chain management. 
These MNEs use assessment of responsible business conduct issues in the 
supply chain to identify present, emerging, and potential risks as well as 
opportunities for value creation. They prioritize those issues that are important to 
stakeholders and that have an influence on business success, and engage with 
suppliers to realize opportunities. While it is important to recognize that 
responsible supply chain management can make a positive contribution to create 
value for society as well as for MNEs and suppliers, the assessment, 
prioritization, and management of opportunities for positive contribution is beyond 
the scope of MNE baseline responsibility for responsible supply chain 
management. 
 
62.  There are a number of different concepts that MNEs have used for 
defining and managing baseline responsible business conduct in the supply 
chain and which may prove useful for establishing a comprehensive framework: 
 
» Investment nexus: the practical ability of MNEs to influence the conduct of 

their business partners with whom they have an investment-like 
relationship.  

» Sphere of influence: the scope of power and influence that a MNE has 

over the decisions and activities of suppliers. 

» Impact: the positive or negative change resulting from MNEs‟ decisions 

and activities. 

» Due diligence: the process of evaluating (and managing) the risk involved 
in doing business with an entity prior to establishing and during a 
relationship.  

» Materiality: the assessment of the relative importance of an issue based on 

its impact on MNEs‟ business strategy as well as its impact on society.  

» Continuous improvement: the process of identifying and realizing 

opportunities for performance improvement. 

 
63. Below, each of these concepts is explored in detail and analyzed for 
usefulness in assessing, prioritizing, and managing responsible business conduct 
opportunities and risks to business and society.  

 
B.  Investment Nexus 
 
64. The concept of investment nexus has been the foundation for guidance 
developed by the OECD Committee on International Investment and 
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Multinational Enterprises (CIME) on how the Guidelines are intended to apply to 
supply chains.

12
 

 
65. The investment nexus concept is broadly defined as the idea that MNEs‟ 
practical ability to influence the conduct of their business partners is based on the 
extent to which they have an investment-like relationship. Some National Contact 
Points have given a broad interpretation to the concept of investment nexus, and 
accepted cases on supply chains and contractual relationships, while others 
have given the investment nexus a much more narrow interpretation, and 
therefore excluded similar cases. 
 
66. At present, the OECD is the only international institution that uses the 
concept of investment nexus. In the OECD CIME statement on the scope of the 
Guidelines issued in 2003, the concept is used to provide guidance to MNEs on 
the scope of the applicability of the Guidelines to supply chain relationships. No 
other international standard or guidance references the concept. 
 
67. There is an obvious connection between the investment nexus concept 
and responsible supply chain management. In particular, the concept suggests 
that MNEs assess and prioritize the responsible business conduct issues that 
arise in their supply chains based on where they have strong, investment-like 
relationships. 
 
68. However, the concept is weak in three key ways. First, it does not advise 
on how to determine if a supply chain relationship is investment-like. The CIME 
statement on the scope of the Guidelines recommends a “case by case 
approach…that takes into all factors relevant to the nature of the relationship and 
the degree of influence,” which leaves the meaning of investment nexus and 
investment-like relationships subject to interpretation.

13
 

 
69. Second, the concept does not provide any guidance on what responsible 
business conduct issues MNEs should assess, prioritize, and manage. 
Specifically, it does not distinguish between responsible business conduct risks 
to society or to business. Third, the investment nexus concept lacks 
recommendations for MNEs on managing responsible business conduct. 
 
70. Consequently, the concept of investment nexus is too flexible and open to 
interpretation to be applied as a framework for responsible supply chain 
management.  
 
C.  Sphere of Influence 
 
71. The concept of sphere of influence is currently the predominant paradigm 
for responsible supply chain management.  
 
72. While it is difficult to establish the exact meaning of the sphere of influence 
concept, it is generally used to refer to the scope and extent of power and 
influence that a MNE has over the decisions and activities of other entities.  
 
73. The concept of sphere of influence is quite prevalent in international 
principles and standards. For example, the concept of sphere of influence will be 
included in the final ISO26000 standard in some form, although there are 
ongoing discussions by the drafting group about how the standard can be aligned 
with the UN Protect, Respect, Remedy Framework. The ISO26000 drafting group 
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discussed in May 2010 the following definition of sphere of influence: 
“range/extent of political, contractual, economic or other relationships through 
which an organization has the ability to affect the decisions or activities of 
individuals or organizations.”

14
 In addition, the drafting group recommends that 

the standard clarify that: 
 

“An organization does not always have a responsibility to 
exercise influence purely because it has the ability to do so. For 
instance, it cannot be held responsible for the impacts of other 
organizations over which it may have some influence if the 
impact is not a result of its activities. However, there will be 
situations where an organization will have a responsibility to 
exercise influence. These situations will be determined by the 
extent to which the organization‟s relationship is contributing to 
negative impacts.”

15
 

 
74. Additionally, the UN Global Compact refers to sphere of influence to 
establish the scope of MNE responsibilities for application of the principles 
contained therein. In this context, sphere of influence was intended as a spatial 
metaphor: the “sphere” was expressed in concentric circles with MNE operations 
at the core, moving outward to suppliers, the community, and beyond, with the 
assumption that the “influence”—and thus presumably the responsibility—of the 
MNE declines from one circle to the next.

16
 The criteria for determine which 

suppliers fit into which circles was a loose paradigm based on the suppliers‟ 
proximity to the MNE in terms of contractual relationship. However, the Global 
Compact‟s practical guide on supply chain sustainability does not use the 
concept of sphere of influence.  
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75. While the link between the concept of sphere of influence and responsible 
supply chain management is clear, and can in practice be useful for identifying 
opportunities for positive contributions to responsible business conduct in the 
supply chain, there is a growing recognition that the concept is flawed both in 
theory and in practice.  
 
76. First, despite its prevalence, there is still considerable lack of clarity as to 
the meaning of the concept. Its exact meaning in practice is highly specific to 
individual MNEs based on a holistic view of the business, its partnerships and 
relationships with other entities and governmental agencies, its legal structure 
and organization, as well as its physical property and operations.

17
 The vague 

use of the concept has left it overly flexible and malleable.  
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77. Further, according to the Special Representative of the Secretary-General 
on the issue of human rights and transnational corporations and other business 
enterprises, John Ruggie, “sphere of influence conflates two very different 
meanings of influence: one is impact, where the MNE‟s activities or relationships 
are causing human rights harm; the other is whatever leverage a MNE may have 
over actors that are causing harm. The first falls squarely within the responsibility 
to respect; the second may only do so in particular circumstances.”

18
 The 

representative goes on to explain that “anchoring corporate responsibility in the 
second meaning of influence requires assuming, in moral philosophy terms, that 
„can implies ought‟. But MNEs cannot be held responsible for the human rights 
impacts of every entity over which they may have some influence, because this 
would include cases in which they were not a causal agent, direct or indirect, of 
the harm in question. Nor is it desirable to have MNEs act whenever they have 
influence, particularly over governments.”

19
 

 
78. As a foundation for responsible supply chain management, application of 
the concept of sphere of influence does not sufficiently distinguish between risks 
and MNEs‟ capacity to exert influence. It could lead MNEs to miss considerable 
risks in sub-tiers of supply chains. For example, the most serious responsible 
business conduct issues in supply chains, e.g. child labor, forced labor, and 
serious violations of health and safety, often exist in sub-tiers of MNEs supply 
chains, precisely where influence is weak, but where significant risks may still 
exist. Consequently, MNE responsible supply chain management programs 
based on sphere of influence may not prioritize issues that are critical risks to 
society nor to the business itself.  
 
79. Since the concept of sphere of influence does not provide useful guidance 
on assessing, prioritizing or managing responsible business conduct risks in the 
supply chain, and has been largely discredited in the international community, it 
is insufficient as a framework for responsible supply chain management. 
  
D.  Impact 
 
80. The concept of impact is also increasingly referenced as a foundational 
concept for MNEs‟ responsible supply chain management programs.  
 
81. The draft ISO26000 standard defines impact as the “positive or negative 
change to society, economy or the environment, wholly or partially resulting from 
an organization's past and present decisions and activities”.

20
  

 
82. Beyond the draft ISO26000 standard, impact is used in many other 
international standards including the UN Global Compact and the International 
Finance Corporation‟s Policy on Social and Environmental Sustainability. In the 
current debate, impact is often used in place of the idea of influence—the UN 
Protect, Respect, Remedy Framework suggests that one meaning of influence is 
the concept of impact, where the MNE‟s activities or relationships are causing 
harm. The UN Protect, Respect, Remedy Framework also uses the concept of 
impact to explain that the scope of corporate responsibility to respect human 
rights is defined by the actual and potential human rights impacts resulting from a 
MNE‟s business activities and the relationships connected to those activities.

21
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83. The concept of impact has useful links to responsible supply chain 
management. As a framework, it is a helpful concept for MNEs to employ in 
evaluating opportunities for positive contributions to responsible business 
conduct in the supply chain. And unlike sphere of influence, it does not 
presuppose any geographic or spatial formula. 
 
84. However, based on the current use of the term in international standards 
and principles, it is unclear if the term is limited to risks to society or if it also 
encompasses risks to business. While critical to assessing and understanding 
where MNEs might have a negative impact on society, the former interpretation 
would leave a gap in guidance on how MNEs should prioritize investments and 
engagement with suppliers to mitigate these risks based on their potential impact 
on the business. 
 
85. In practice, the use of impact as a foundational framework for responsible 
supply chain management may result in MNEs prioritizing engagement on high 
societal risk issues and overlooking issues that are perceived as lower risk to 
society but that present serious business risk. 
 
86. Impact is a useful framework for understanding how to prioritize 
engagement with responsible business conduct issues and suppliers.  However, 
as an independent framework for responsible supply chain management, impact 
is not an adequate foundation for management.  
 
E.  Due Diligence 
 
87. The concept of due diligence is often an implicit starting point for MNEs 
seeking to build responsible supply chain management programs.  
 
88. Although definitions vary to some extent, the ISO26000 drafting group 
discussed in May 2010 the following definition of due diligence: a 
“comprehensive, proactive process to identify the actual and potential negative 
social, environmental and economic impacts of an organization‟s decisions and 
activities, with the aim of avoiding and mitigating those impacts.”

22
 There are 

differing conceptions of due diligence as a management process versus an 
assessment approach that should be part of a larger, more robust management 
system. 
 
89. Due diligence is currently referenced in a number of international 
standards and principles. In addition to ISO26000, the UN Global Compact 
references due diligence in its guidance on the responsibility of business to 
respect human rights.

23
 Further, the OECD Pilot Project in the Mining and 

Minerals Sector is developing “draft due diligence guidance” as a framework for 
MNEs to manage risks related to the supply chains of minerals sourced from 
conflicted-affected and high-risk areas.

24
 The UN Protect, Respect, Remedy 

Framework states that to discharge the responsibility to respect human rights 
requires due diligence and defines the core elements of human rights due 
diligence as: 

1.  Having a human rights policy; 
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2.  Assessing human rights risks and impacts; 
3.  Integrating human rights throughout a company; 
4.  Having a mechanism to handle grievances; and 
5.  Tracking and reporting performance.

25
 

 
90. The concept of due diligence has obvious links to responsible supply chain 
management. As a conceptual framework, it is useful for helping MNEs assess 
the issues and consequently which suppliers to engage with on responsible 
business conduct. Further, the concept as defined by the UN Protect, Respect, 
Remedy Framework, which has gained considerable traction among MNEs, 
international organizations, and other stakeholders, also provides guidance on 
managing human rights issues. Because the UN Protect, Respect, Remedy 
Framework includes both a definition of responsibility, i.e. “do no harm,” as well 
as more operational guidance in the form of due diligence, it could be a key 
component of responsible supply chain management. 
 
91. In view of the diversity of responsible business conduct issues covered by 
the Guidelines, however, the UN Protect, Respect, Remedy Framework concept 
of due diligence would require further elaboration with regard to providing 
guidance on other issues beyond human rights, such as the forthcoming guide 
on due diligence in minerals supply chains from the OECD.

26
 Additionally, the 

concept could be further augmented with practical guidance on the balanced 
prioritization of risk mitigation efforts. That additional practical guidance should 
consider both risks to business and to society and should recognize that some 
environmental or social issues do not necessarily represent an equal risk to 
business and to society. 
 
92. In practice, due diligence provides guidance to MNEs on the identification 
and management of risks to both society and business. Additional guidance on 
prioritization would help companies ensure a balanced mitigation of the broad 
range of risks related to responsible business conduct.  
 
93. In sum, due diligence is a robust, near-comprehensive approach for 
assessing and managing responsible business conduct risks, and with some 
further adjustments, could be the core of an overarching framework for supply 
chain management.   
 
F.  Materiality  
 
94. The concept of materiality is a separate, additional interpretation of the 
concept of impact that considers both the effects of a responsible business 
conduct risk on society as well as on a MNE.  
 
95. Materiality is generally defined as the assessment of the relative 
importance of an issue based on its impact on a MNE‟s business strategy as well 
as its impact on society. Originally, the concept pertained to the reporting of 
business risk to regulators and investors, but has been expanded within the field 
of responsible business and corporate responsibility to encompass risks to 
business and society as well as opportunities for value creation. A responsible 
business materiality assessment begins by identifying all of the possible issues 
that could arise in the supply chain and then evaluating the potential impact of 
each issue on a MNE‟s business success as well as its potential impact on 
society (using the issue‟s importance to stakeholders as a proxy) to determine 
which issues are most material for the MNE and society.  
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96. The concept of materiality is not yet prevalent in international principles or 
standards but is increasingly used as a foundation by MNEs in responsible 
business reporting and strategy. For example, it is a key principle of the Global 
Reporting Initiative Sustainability Reporting Framework. 
 
97. Although it is still a nascent concept in this field, materiality has clear links 
to responsible supply chain management. As a framework, it provides strong 
guidance to MNEs on the evaluation of risks to society and business as well as 
opportunities. 
 
98. However, materiality does not offer a comprehensive management 
process for the issues that MNEs determine should be high priority. Accordingly, 
materiality is inadequate as a comprehensive framework for responsible supply 
chain management and is most useful for assessment and prioritization. 
 
G.  Continuous Improvement 
 
99. Finally, the concept of continuous improvement, while less prevalent in 
international principles, is also increasingly cited as a basis for MNE responsible 
supply chain management programs. The UN Industrial Development 
Organization defines continuous improvement as “a process that identifies 
opportunities for performance improvement and facilitates their realization 
through the use of metrics, process development methodologies/approaches, 
project management principles, and reporting tools that support strategic and 
business plans”.

27
 

 
100. At present, continuous improvement is only included in a small number of 
international standards, although the UN Protect, Respect, Remedy Framework 
references the idea, and emphasizes an iterative approach to due diligence.

28
 

However, continuous improvement is a widely applied business concept 
embedded in the management systems approach and has been applied to 
supply chains to address quality concerns. Many MNEs have also begun to use 
the concept as a basis for aspects of their responsible supply chain management 
programs, particularly supplier capability building and management systems 
development. 
 
101. The link between the concept of continuous improvement and responsible 
supply chain management is therefore apparent. The advantage of continuous 
improvement is that it provides guidance on applying an iterative approach to 
assessing, prioritizing, and managing responsible business conduct issues in the 
supply chain. 
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102. The concept is limited though because, like sphere of influence, 
continuous improvement may lead MNEs to focus more on the “can” than on the 
“ought”—on what they are more easily able to do rather than difficult issues for 
which they may have responsibility. It also does not offer any clarity on the types 
of issues—risks to society or risks to business—that should be identified and 
addressed. 
 
103. In practice, a MNE responsible supply chain program based exclusively on 
the concept of continuous improvement might over-emphasize “quick wins” and 
fail to make investments in high-risk responsible business conduct issues and 
suppliers based on a perception of low likelihood of improvement. The 
continuous improvement framework applied on its own would also emphasize 
capability building and management systems development over (more 
widespread) monitoring, leaving MNEs potentially unaware of risks in 
unmonitored parts of their supply chains. 
 
104. Although useful as a concept to guide implementation of a responsible 
supply chain management framework, continuous improvement does not provide 
clarity on the elements of assessment, prioritization, or management of risks to 
business and society. Therefore, the concept of continuous improvement is 
deficient as a comprehensive framework for responsible supply chain 
management. 
 
H.  Towards a Comprehensive Framework for Responsible Supply Chain 
Management 
 
105. MNE responsible supply chain management should be based on a 
framework that promotes a strong understanding of where risks to the business 
and to society exist. Such a framework should also provide guidance on the 
elements of a robust management system which includes not only assessment of 
responsible business conduct issues in the supply chain but also processes for 
appropriately prioritizing and managing those issues.  
 
106. Of the concepts reviewed, the concept of due diligence as defined by the 
UN Protect, Respect, Remedy Framework provides the strongest foundation for 
a comprehensive framework for assessing and managing responsible business 
conduct issues in the supply chain. Due diligence can usefully be augmented 
with concepts of materiality and continuous improvement that provide additional 
guidance on the prioritization of responsible supply chain issues, clearly specify 
the necessity of prioritization based on risks to business and to society, and 
applying a continuous improvement approach to responsible business conduct in 
the supply chain. 
 
107. The three concepts illustrated below—due diligence, materiality, and 
continuous improvement—would together create a comprehensive framework.

29
 

As an overarching framework for responsible supply chain management, due 
diligence describes the steps MNEs must take to assess, prioritize, and manage 
responsible business conduct issues in the supply chain. Materiality offers 

                                            
29

 See the OECD, Draft Due Diligence Guidance, Pilot Project in the Mining and Minerals Sector: 
Corporate Due Diligence for Responsible Supply Chain Management of Minerals from Conflict-
Affected and High-Risk Areas, (forthcoming) 

Due DiligenceDue Diligence

ASSESS

Materiality

PRIORITIZE

Materiality

MANAGE

Continuous Improvement

Due DiligenceDue Diligence

ASSESS

Materiality

PRIORITIZE

Materiality

MANAGE

Continuous Improvement



 
 
 

 

BSR  |    OECD Discussion Paper on Responsible Supply Chain Management 23 

 

 

additional guidance specifically on the assessment and prioritization elements of 
due diligence to ensure that all potential impacts—risks to society as well as to 
business—are evaluated and prioritized. Continuous improvement 
providesguidance on implementation of the framework to ensure that MNEs 
assess, prioritize, and manage evolving and emerging risks. 
 
 

IV.  Developing Guidance on the Application of the OECD 
Guidelines to Supply Chain Relationships 

A.  Current Guidance on Responsible Supply Chain Management in the 
OECD Guidelines 
 
108. At present, the OECD Guidelines for Multinational Enterprises offer limited 
guidance related to responsible supply chain management. References to 
suppliers are limited to the General Policies and associated Commentary, the 
Commentary on Disclosure, the Commentary on Environment, and the Guidance 
on Competition. 
 
» General Policies: MNEs are prompted to “encourage, where practicable, 

business partners, including suppliers and sub-contractors, to apply 
principles of corporate conduct compatible with the Guidelines” in the 
General Policies. The Commentary on this General Policy focuses on why 
this encouragement is important to meeting the objectives of the 
Guidelines and on the limitations MNEs face in actually doing so. Very little 
is offered in terms of guidance on how to apply this Policy. 

» Commentary on Disclosure: Suppliers are also referenced in the 
Commentary on Disclosure, specifically in relation to social, environmental, 
and risk reporting.  

» Commentary on Environment: Additionally, the Commentary on 
Environment references the importance of engaging with suppliers (among 
other stakeholders) to build trust in MNEs and “understanding on 
environmental issues of mutual interest.”  

» Guidance on Competition: The Guidance on Competition encourages 
MNEs to “refrain from entering into or carrying out anti-competitive 
agreements among competitors … to share or divide markets by allocating 
customers, suppliers, territories or lines of commerce.”  

 
109. The Guidelines do not provide any definition of supplier or supply chain.  
 
110. Additionally, the Guidelines currently make little use of the concepts 
described above: 
 
» Investment nexus: Investment nexus is currently not referenced at all. 

» Sphere of influence: The Commentary on the General Policies does refer 
to influence and scope of influence, which though not defined are 
presumed to be related to the concept of sphere of influence. The 
Commentary acknowledges the variation in the extent and the scope of 
influence that MNEs have, and also specifies that “Established or direct 
business relationships are the major object of this recommendation rather 
than all individual or ad hoc contracts or transactions that are based solely 
on open market operations or client relationships.” However, the 
Commentary does not provide any guidance on how MNEs can determine 
what influence they have with suppliers or on responsible business 
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conduct issues. It also does not offer any advice on how MNEs should use 
their influence in responsible supply chain management.  

» Impact: The concept of impact is referenced but not in regard to supply 

chain relationships. 

» Due diligence: Due diligence is currently not referenced at all.  

» Materiality: The concept of materiality is referenced but not in regard to 

supply chain relationships. 

» Continuous Improvement: The concept of continuous improvement is 

referenced but not in regard to supply chain relationships.  

 
B. The Imperative for Revisions to the Guidelines on Responsible 
Supply Chain Management 
 
111. There is clearly an opportunity for the OECD to significantly strengthen the 
guidance on responsible supply chain management provided by the Guidelines. 
There is also an obvious imperative to do so. 
 
112.  As discussed throughout this paper, there is no universal standard that 
defines the responsibilities of MNEs for the responsible business conduct issues 
in supply chains described above, with the exception of the UN Protect, Respect, 
Remedy Framework which defines responsibilities related to human rights. Not 
only does this create challenges for MNEs which seek direction for their well-
intentioned efforts on responsible supply chain management, it also inhibits 
accountability for MNEs that have not proactively engaged with responsible 
business conduct issues in the supply chain. The OECD Guidelines are an 
appropriate instrument to use to clarify responsible supply chain management for 
four primary reasons: current relevance to MNEs and stakeholders, 
comprehensiveness, structure, and implementation mechanism. 
 
113.  Current relevance. First, as described in Part II, the Guidelines are 
currently used by MNEs and other stakeholders as a reference point for the 
baseline expectations of MNEs in responsible supply chain management. Rather 
than creating a new instrument for responsible business conduct in supply 
chains, it is more useful to integrate responsible supply chain management into 
existing instruments. 
 
114. Comprehensiveness. The OECD Guidelines are the most 
comprehensive multilaterally-agreed corporate responsibility instrument currently 
in existence. The only other similarly comprehensive standard for responsible 
business conduct, the UN Global Compact, is designed for business rather than 
government adherence. Other international government standards are limited to 
specific issues in responsible business conduct.   
 
115. Structure. The OECD Guidelines are also structured in a way that 
facilitates further guidance and clarification on responsible supply chain 
management, for example through Commentary. Unlike other international 
standards, which have little room for adjustment and no established regular 
method for revision, the structure of the Guidelines allow detailed guidance to be 
added through regular updates. 
 
116. Implementation mechanism. Finally, the OECD Guidelines also have a 
unique implementation mechanism that can be leveraged to help further 
realization of any additional guidance on responsible supply chain management. 
Through their “specific instances” facility, National Contact Points (NCPs) offer 
support for resolving disputes between MNEs and stakeholders arising from 
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alleged non-observance of the Guidelines. Further considerations for the role of 
NCPs in relation to responsible supply chain management are examined below. 
 
C.  Opportunities to Provide Additional Clarity and Guidance on 
Responsible Supply Chain Management 
 
117. To provide maximum guidance and clarity on how MNEs should apply the 
Guidelines in their supply chain relationships, the Guidelines should describe and 
encourage MNEs to implement a comprehensive framework that outlines how 
MNEs can assess, prioritize, and manage responsible business conduct issues 
in the supply chain. As described in Part 2, the three concepts of due diligence, 
materiality, and continuous improvement could be integrated to create a 
complete framework. 
 
118. Based on the above analysis of the use of these concepts, it will be critical 
to clearly define each of these concepts in the Guidelines and to explain how 
they are intended to complement each other.  
 
119. Additionally, any revision of the Guidelines should include an explanation 
of what is meant by suppliers and supply chain relationships. This could be 
included in the Concepts and Principles, where the definition of MNEs is currently 
addressed, or as part of any of the options described below. 
 
120. There are a number of options to present this framework in the Guidelines: 
 
» Option 1: Revise the tenth General Policy and associated Commentary. 

» Option 2: Revise only the Commentary associated with the tenth General 

Policy. 

» Option 3: Revise the Commentary on Disclosure, Employment and 
Industrial Relations, Environment, Combating Bribery, Consumer Interests, 
and Science and Technology.  

» Option 4: Revise the Commentary on Disclosure, Employment and 
Industrial Relations, Environment, Combating Bribery, Consumer Interests, 
and Science and Technology in combination with Option 1 or 2.  

» Option 5: Add a special annex on the responsibilities of MNEs in applying 

the Guidelines to supply chain relationships. 

 
121. Options should be considered based on their ability to provide complete 
guidance at a level of detail deemed appropriate by adhering governments. For 
example, edits to the text of the guidelines must be approved by the OECD 
Council, while the Commentaries are adopted at the level of the Investment 
Committee. Likely MNE perceptions of the level of importance of the guidance in 
relation to other elements of the Guidelines should also be considered. Each 
option is described in detail below. 
 
122. Option 1. The most obvious option is to revise and expand on the tenth 
General Policy and Commentary that specifies that MNEs should encourage 
suppliers to apply principles of corporate conduct compatible with the Guidelines. 
This Policy could be considerably strengthened by recommending that MNEs 
apply the concept of due diligence to assess, prioritize, and manage material 
responsible business conduct impacts, as defined by the Guidelines, in their 
supply chain relationships.  
 
123. The Commentary would need to be revised to explain the concept and 
each element of due diligence—assess, prioritize, and manage. The 
Commentary would also need to describe the concepts of materiality and 



 
 
 

 

BSR  |    OECD Discussion Paper on Responsible Supply Chain Management 26 

 

 

continuous improvement and how they should be applied by MNEs to implement 
the elements of due diligence.  
 
124. The advantage of this option is that responsible supply chain management 
would be highlighted as a fundamental obligation of MNEs in meeting the OECD 
Guidelines. However, the links to specific Guidelines, such as Consumer 
Interests and Environment, might not be as clear. 
 
125. Option 2. The Guidelines could be updated by revising only the 
Commentary related to the tenth General Policy without revising the Policy itself. 
The Commentary could be expanded as described above to present the 
framework of due diligence, materiality, and continuous improvement and 
describe responsibilities in responsible supply chain management.  
 
126. This option, while somewhat clarifying and strengthening the Guidelines, 
would not send as strong of a message to MNEs about the necessity of 
responsible supply chain management as part of meeting the OECD Guidelines.   
 
127. Option 3. Guidance on responsible supply chain management could be 
provided through the Commentary on Disclosure, Employment and Industrial 
Relations, Environment, Combating Bribery, Consumer Interests, and Science 
and Technology. This would necessitate a comprehensive explanation of the 
framework and descriptions of the concepts of due diligence, materiality, and 
continuous improvement throughout the Commentary of the Guidelines.  
 
128. While the importance of responsible supply chain management would be 
emphasized by including it in so many places, the guidance would be somewhat 
difficult to access and may be perceived as a weak recommendation by MNEs. 
The guidance might also become repetitive, which would weaken the Guidelines 
overall by unnecessarily lengthening them. 
 
129. Option 4. A revision of the tenth General Policy or the General Policies 
Commentary could be complemented by additional guidance through changes to 
the Commentary on Disclosure, Employment and Industrial Relations, 
Environment, Combating Bribery, Consumer Interests, and Science and 
Technology. Because the framework and concepts would be clearly explained in 
the tenth General Policy and Commentary, it would not be necessary to repeat 
that information. Rather, the expanded Commentaries could offer more detail on 
how MNEs should apply the framework specifically to the subject of each 
chapter.  
 
130. This option would be helpful for providing more detailed guidance on 
responsible supply chain management and emphasizing its importance 
throughout the Guidelines. However, it would also disaggregate the guidance 
and potentially make it more difficult for MNEs to comprehensively identify 
responsibilities. 
 
131. Option 5. Finally, the Guidelines could provide stronger and clearer 
guidance on responsible supply chain management by adding a special annex 
on the responsibilities of MNEs in applying the Guidelines to supply chain 
relationships. 
 
132. Because this would be a new format for the Guidelines, the options for 
how this could be designed are numerous. In general, an annex could cover 
many of the topics described above—an overall framework for applying the 
Guidelines in supply chain relationships and an explanation of how the concepts 
of due diligence, materiality, and continuous improvement should be applied to 
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assessment, prioritization, and management of responsible business conduct for 
responsible supply chain management. An annex could also provide more 
detailed guidance on how MNEs can apply the framework to the specific topics 
covered by the Guidelines.  
 
133. The advantage of this option, like the option of strengthening the tenth 
General Policy and the General Policies Commentary, is that all of the guidance 
would be captured in one place in the Guidelines and easily accessible. As 
described, a special annex would also be the most comprehensive of the options 
discussed. However, the lack of precedent for a special annex could create a 
challenge with regard to the perception by MNEs. On the one hand, a special 
annex could be perceived as emphasizing the importance of responsible supply 
chain management. However, by separating the guidance from the existing 
guidance and formatting it differently, responsible supply chain management 
could be interpreted as a topic not integral to the Guidelines. One alternative 
would be to create a “reference annex” that gathers together the Guidelines text 
and Commentary from various sections so that these are accessible in one 
place, though without any official status beyond being a collection of related text 
that has been approved by adhering governments. 
 
D.  Considerations for the Role of the National Contact Points 
 
134. Finally, it is important to consider how revisions to the Guidelines to 
provide guidance on supply chain relationships might impact the role of the NCPs 
and whether any additional guidance is needed in Part II of the Guidelines. This 
implementation mechanism is unique among international responsible business 
conduct instruments and as such presents unique opportunities to further 
realization of the guidance provided on responsible supply chain management.  
 
135. The terms of reference for the update of the Guidelines covers procedural 
provisions and institutional issues related to NCPs, including promotion of the 
Guidelines, implementation in specific instances, NCP co-operation, and peer 
learning. In practice, new guidance related to responsible business conduct in 
supply chains, if adopted by adhering governments, will also require careful 
consideration of how the NCP mechanism will be affected. 
 
136. Currently, the Procedural Guidance and associated Commentary do not 
offer any guidance specifically related to MNEs‟ application of the Guidelines in 
supply chain relations. 
 
137. Specific instances of responsible business conduct issues in supply chains 
will be more difficult to resolve because supply chain relationships are complex 
and relationships can be unclear. Each specific instance will likely have particular 
complexities. For example, many suppliers in global MNE supply chains are 
based in non-adhering countries. The Commentary does however provide some 
direction on the role of NCPs in the event that Guidelines-related issues arise in 
a non-adhering country and this will be further expanded by the update process. 
However, it is important that each specific instance be carefully implemented with 
due caution and concern for all the parties involved, and in the spirit of shared 
learning and problem solving. 
 
138. More specifically, NCPs will require information and guidance about 
responsible business conduct issues in supply chains, responsible supply chain 
management practices, and guidance in promoting this aspect of the Guidelines. 
They will also require guidance on implementing the specific instances facility—
specifically on which instances to accept, procedures for further investigation, 
and guidance on mediation and adjudication, and how to pursue peer learning 
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opportunities. In addition, guidance related to third-party standing will be 
particularly important given that responsible business conduct issues in supply 
chains typically involve multiple parties who share responsibility in some way.  
 
139. Given the options for revising the Guidelines described above, resolution 
of an issue either through mediation or adjudication could require confirmation 
that MNEs had implemented the responsible supply chain management 
framework to assess, prioritize, and manage responsible business conduct 
issues in the supply chain. Mediation and adjudication could center on 
demonstration of MNE efforts to implement the framework recommended in the 
Guidelines.  
 
140. To offer further guidance, the Procedural Guidance and Commentary 
could be expanded to provide detail on which specific elements of the 
responsible supply chain management framework NCPs should take into account 
in making an initial assessment of whether the issue raised merits further 
examination and in crafting a statement and recommendations, if needed. 
 
141. The Procedural Guidance and Commentary could also be revised to 
further clarify the need for full transparency. Because the issues associated with 
responsible business conduct in the supply chain continue to evolve, and the 
framework described above places the onus for defining and managing 
responsibilities on MNEs, there will be considerable learning opportunities that 
arise from issues brought to NCPs. Guidance on how to disseminate information 
on issues that have been raised would support MNE efforts to appropriately 
implement the responsible supply chain management framework. 
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V.  Conclusion 

142. At present, the Guidelines do not adequately reflect the challenges MNEs 
face in responsible supply chain management or provide appropriate guidance 
on MNE responsibilities to improve responsible business conduct in global supply 
chains.  
 
143. The OECD has identified a critical opportunity to strengthen the OECD 
Multinational Guidelines on the application of the OECD Guidelines to supply 
chain relationships, which will not only improve the Guidelines themselves but 
advance the field of international standards and principles that MNEs rely on to 
improve responsible supply chain management. 
 
144. Guidance should include clear definition of MNEs responsibilities related to 
responsible business conduct in supply chains and enable MNEs to assess, 
prioritize, and manage risks to society and risks to business.  
 
145. This topic is rapidly evolving and will likely need more frequent updating 
and clarification in the future. The June 30

th
 workshop is an important first step to 

ensuring the Guidelines reflect the latest thinking and practice in responsible 
supply chain management by MNEs. 
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H1 The applicant, who has joint British and 
Kuwaiti citizenship, returned to Kuwait in 1991 
to assist in the fight against the Iraqi invasion. 
During the course of the war, he obtained 
video evidence of a relative of the Emir of Ku-
wait ("the Sheikh") engaging in sexual activi-
ties. These videos subsequently entered general 
circulation, for which the Sheikh blamed the 
applicant. 
 
 H2 Following the expulsion of the Iraqi forces, 
the applicant alleged he was abducted and 
tortured by the Sheikh. When the applicant 
returned to Britain he required hospital treat-
ment for burns covering 25 per cent of his 
body, as well as various psychological prob-
lems. 
 
 H3 The applicant initiated civil proceedings in 
England against the Sheikh and the Govern-
ment of Kuwait in respect of injury to his physi-
cal and mental health caused by the torture as 
well as subsequent threats against his life 
made after his return to Britain. He obtained 
default judgment against the Sheikh but was 
prevented from pursuing his claim against the 
government of Kuwait due to domestic legisla-
tion conferring immunity on the State. 

 
 H4 The applicant alleges that this immunity 
violates Articles 3 and 6 of the Convention. 
 
 H5 Held, unanimously  
    (1) unanimously that there has been no vio-
lation of Article 3 of the Convention.  
    (2) by nine votes to eight that there has 
been no violation of Article 6(1) of the Conven-
tion. 
 
 Failure of the State to assist a citizen in 
achieving a remedy. (Article 3, taken 
together with Article 1 and Article 13). 
 
 1. 
 
 H6 (a) The applicant contended that, by grant-
ing immunity from civil suit to the Kuwaiti gov-
ernment, the United Kingdom had failed to 
secure his right not to be tortured, contrary to 
Article 3 of the Convention read in conjunction 
with Articles 1 and 13. [35] 
 
 H7 (b) The obligation undertaken by a Con-
tracting State under Article 1 of the Convention 
is confined to "securing" the listed rights and 
freedoms to persons within its own "jurisdic-
tion". Whilst Articles 1 and 3 together place a 
number of positive obligations on the High 
*274 Contracting Parties designed to prevent 
and provide redress for torture and other forms 
of ill-treatment, the obligation applies only in 
relation to ill-treatment allegedly committed 
within its jurisdiction. [37]-[38] 
 
 H8 (c) Article 3 has some limited extraterrito-
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rial application, to the extent that the decision 
by a Contracting State to expel an individual 
might engage the responsibility of that State 
under the Convention. However, liability would 
be incurred by the expelling Contracting State 
by reason of its having taken action which had, 
as a direct consequence, the exposure of an 
individual to proscribed ill treatment. [39] 
 
 H9 (d) The alleged torture did not take place 
within the jurisdiction of the United Kingdom. 
Further, the United Kingdom authorities did not 
have any causal connection with its occurrence. 
In these circumstances, it cannot be said that 
the High Contracting Party was under a duty to 
provide a civil remedy to the applicant in re-
spect of torture allegedly carried out by the 
Kuwaiti authorities. It therefore follows that 
there has been no violation of Article 3 in the 
present case. [40]-[41] 
 
 State immunity as the denial of access 
to a court. (Article 6(1)). 
 
 2. 
 
 H10 (a) The applicant alleged that he was 
denied access to court in the determination of 
his claim against the Government of Kuwait 
and that this constitutes a violation of Article 
6(1) of the Convention. [42] 
 
 H11 (b) Article 6(1) does not itself guarantee 
any particular content for "civil rights and obli-
gations" in the substantive law of the Con-
tracting States. It extends only to disputes over 
"civil rights and obligations" which can be 
said, at least on arguable grounds, to be rec-
ognised under domestic law. The Convention 
enforcement bodies may not create, by way of 
interpretation of Article 6(1) , a substantive civil 
right which has no legal basis in the State con-
cerned. [46]-[47] 
 
 H12 (c) The proceedings which the applicant 
intended to pursue were for damages for per-
sonal injury. The Court does not accept the 

Government's submission that the applicant's 
claim had no legal basis in domestic law since 
any substantive right which might have existed 
was extinguished by operation of the doctrine 
of State immunity. The grant of immunity is to 
be seen not as qualifying a substantive right 
but as a procedural bar on the national courts' 
power to determine the right. The Court is 
satisfied that there existed a serious and genu-
ine dispute over civil rights. Article 6(1) was 
therefore applicable to the proceedings in 
question. [48]-[49] 
 
 H13 (d) The procedural guarantees laid down 
in Article 6 concerning fairness, publicity and 
promptness would be meaningless in the ab-
sence of any protection for the pre-condition 
for the enjoyment of those guarantees, namely, 
access to court. Thus, Article 6(1) secures to 
everyone the right to have any claim relating to 
his civil rights and obligations brought before a 
court. [52] 
 
 H14 (e) The right of access to court is not 
absolute, but may be subject to limitations. In 
this respect, the Contracting States enjoy a 
certain margin of appreciation, although the 
final decision as to the observance of the Con-
vention's requirements rests with the Court. It 
must be satisfied that the limitations applied 
do not restrict or reduce the access left to the 
individual in such a way or to such an extent 
that the very essence of the right is impaired. 
Furthermore, a limitation will not be compati-
ble with Article 6(1) if it does not *275 pursue 
a legitimate aim and if there is no reasonable 
relationship of proportionality between the 
means employed and the aim sought to be 
achieved. [53] 
 
 H15 (f) Sovereign immunity is a concept of 
international law, by virtue of which one State 
shall not be subject to the jurisdiction of an-
other State. The grant of sovereign immunity to 
a State in civil proceedings pursues the legiti-
mate aim of complying with international law 
to promote good relations between States 
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through the respect of another State's sover-
eignty. [54] 
 
 H16 (g) The Convention has to be interpreted 
in the light of the rules set out in the Vienna 
Convention of 23 May 1969 on the Law of 
Treaties. Article 31(3)(c) of that treaty indicates 
that account is to be taken of "any relevant 
rules of international law applicable in the 
relations between the parties". The Conven-
tion, including Article 6 , cannot be interpreted 
in a vacuum. The Court must be mindful of the 
Convention's special character as a human 
rights treaty, and it must also take the relevant 
rules of international law into account. The 
Convention should so far as possible be inter-
preted in harmony with other rules of interna-
tional law of which it forms part, including 
those relating to the grant of State immunity. 
[55] 
 
 H17 (h) It follows that measures taken by a 
High Contracting Party which reflect generally 
recognised rules of public international law on 
State immunity cannot in principle be regarded 
as imposing a disproportionate restriction on 
the right of access to court as embodied in 
Article 6(1) . Just as the right of access to court 
is an inherent part of the fair trial guarantee in 
that Article, so some restrictions on access 
must likewise be regarded as inherent, an ex-
ample being those limitations generally ac-
cepted by the community of nations as part of 
the doctrine of State immunity. [56] 
 
 H18 (i) Following the decision to uphold Ku-
wait's claim to immunity, the domestic courts 
were never required to examine evidence relat-
ing to the applicant's allegations, which have, 
therefore, never been proved. However, for the 
purposes of the present judgment, the Court 
accepts that the ill-treatment alleged by the 
applicant against Kuwait in his pleadings in the 
domestic courts can properly be categorised as 
torture within the meaning of Article 3 of the 
Convention. [58] 
 

 H19 (j) Other areas of public international law 
bear witness to a growing recognition of the 
overriding importance of the prohibition of 
torture. Thus, torture is forbidden by Article 5 
of the Universal Declaration of Human Rights 
and Article 7 of the International Covenant on 
Civil and Political Rights. The United Nations 
Convention against Torture and Other Cruel, 
Inhuman and Degrading Treatment or Punish-
ment requires, by Article 2 , that each State 
Party should take effective legislative, adminis-
trative, judicial or other measures to prevent 
torture in any territory under its jurisdiction, 
and, by Article 4 , that all acts of torture should 
be made offences under the State Party's 
criminal law. In addition, there have been a 
number of judicial statements to the effect that 
the prohibition of torture has attained the 
status of a peremptory norm or jus cogens . 
 
 H20 (k) On the basis of these authorities, the 
prohibition of torture has achieved the status 
of a peremptory norm in international law. 
However, the present case concerns not the 
criminal liability of an individual for alleged 
acts of torture, but the immunity of a State in a 
civil suit for damages in respect of acts of tor-
ture within the *276 territory of that State. 
Notwithstanding the special character of the 
prohibition of torture in international law, the 
Court is unable to discern in the international 
instruments, judicial authorities or other mate-
rials before it any firm basis for concluding 
that, as a matter of international law, a State 
no longer enjoys immunity from civil suit in the 
courts of another State where acts of torture 
are alleged. In particular, the Court observes 
that none of the primary international instru-
ments referred relates to civil proceedings or to 
State immunity. [61] 
 
 H21 (l) It is not established that there is ac-
ceptance in international law of the proposition 
that states are not entitled to immunity in re-
spect of civil claims for damages for alleged 
torture committed outside the forum State. [66] 
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 H22 (m) The decision by the English courts to 
uphold Kuwait's claim to immunity cannot be 
said to have amounted to an unjustified restric-
tion on the applicant's access to court. There 
has been no violation of Article 6(1)         in 
this case. [67] 
 
H23 Representation 
 
      Mr J. Foakes           (Agent), Mr D. Lloyd-
Jones Q.C. (Counsel), Mr D. Anderson 
Q.C.           (Counsel), for the Government. 
 
      Mr J. McDonald Q.C.           (Counsel), Mr 
O. Davies Q.C.           (Counsel), Mr G. Bind-
man           (Advisor), Ms J. Kemish           (Ad-
visor), for the Applicant. 
 
 H24 The following cases are referred to in the 
Court's judgment: 
 
      1. A v. United Kingdom: (1999) 27 E.H.R.R. 
611           . 
 
      2. Aksoy v. Turkey: (1997) 23 E.H.R.R. 
553           . 
 
      3. Assenov v. Bulgaria: (1999) 28 E.H.R.R. 
652           . 
 
      4. Fayed v. United Kingdom: (1994) 18 
E.H.R.R. 393           . 
 
      5. Golder v. United Kingdom: (1994) 18 
E.H.R.R. 393           . 
 
      6. Hornsby v. Greece: (1997) 24 E.H.R.R. 
250           . 
 
      7. Loizidou v. Turkey: (1997) 23 E.H.R.R. 
51           . 
 
      8. Osman v. United Kingdom: (2000) 29 
E.H.R.R. 245. 
 
      9. Selmouni v. France: (2000) 29 E.H.R.R. 
403           . 

 
      10. Soering v. United Kingdom: (1989) 11 
E.H.R.R. 439           . 
 
      11. Waite and Kennedy v. Germany: (2000) 
30 E.H.R.R. 261           . 
 
      12. Z and Others v. United Kingdom: 
(2002) 34 E.H.R.R. 3           . 
 
      13. Al-Adsani v. Government of Kuwait 
100 I.L.R. 465           . 
 
      14. Argentine Republic v. Amerada Hess 
Shipping Corporation 488 U.S. 428 
(1989)           . 
 
      15. Controller and Auditor General v. Sir 
Ronald Davidson [1996] 2 N.Z.L.R. 278           . 
 
      16. Flatow v. Islamic Republic of Iran 76 
F.Supp. 2d 16, 18           (DDC 1999)). 
 
      17. Princz v. Federal Republic of Germany 
26 F.3d 1166 (DC. Cir. 1994) at 1176-1185. 
 
      18. R. v. Bow Street Metropolitan Stipendi-
ary Magistrate and Others, Ex parte Pinichet 
Ugarte (No. 3) [2000] A.C. 147           . 
 
      19. Saudi Arabia v. Nelson 100 I.L.R. 
544           . 
 
      20. Siderman de Blake v. Republic of Ar-
gentina 965 F. 2d 699           (9th Cir. 1992). 
 
The Facts 
 
I. The circumstances of the case 
 
A. The alleged ill-treatment 
 
 9 The applicant made the following allega-
tions concerning the events *277 underlying 
the dispute he submitted to the courts of the 
United Kingdom. The Government stated that it 
was not in a position to comment on the accu-

   4



  
 

racy of these claims. 
 
 10 The applicant, who is a trained pilot, went 
to Kuwait in 1991 to assist in its defence 
against Iraq. During the Gulf War he served as 
a member of the Kuwaiti Air Force and, after 
the Iraqi invasion, he remained behind as a 
member of the resistance movement. During 
that period he came into possession of sexual 
video tapes involving Sheikh Jaber Al-Sabah Al-
Saud Al-Sabah ("the Sheikh"), who is related 
to the Emir of Kuwait and is said to have an 
influential position in Kuwait. By some means 
these tapes entered general circulation, for 
which the applicant was held responsible by 
the Sheikh. 
 
 11 After the Iraqi armed forces were expelled 
from Kuwait, on or about 2 May 1991, the 
Sheikh and two others gained entry to the ap-
plicant's house, beat him and took him at gun-
point in a government jeep to the Kuwaiti State 
Security Prison. The applicant was falsely im-
prisoned there for several days during which he 
was repeatedly beaten by security guards. He 
was released on 5 May 1991, having been 
forced to sign a false confession. 
 
 12 On or about 7 May 1991 the Sheikh took 
the applicant at gunpoint in a government car 
to the palace of the Emir of Kuwait's brother. 
At first the applicant's head was repeatedly 
held underwater in a swimming pool contain-
ing corpses, and he was then dragged into a 
small room where the Sheikh set fire to mat-
tresses soaked in petrol, as a result of which 
the applicant was seriously burnt. 
 
 13 Initially the applicant was treated in a Ku-
waiti hospital, and on 17 May 1991 he re-
turned to England where he spent six weeks in 
hospital being treated for burns covering 25 
per cent of his total body surface area. He also 
suffered psychological damage and has been 
diagnosed as suffering from a severe form of 
post-traumatic stress disorder, aggravated by 
the fact that, once in England, he received 

threats warning him not to take action or give 
publicity to his plight. 
 
B. The civil proceedings 
 
 14 On 29 August 1992 the applicant insti-
tuted civil proceedings in England for compen-
sation against the Sheikh and the Government 
of Kuwait in respect of injury to his physical 
and mental health caused by torture in Kuwait 
in May 1991 and threats against his life and 
well-being made after his return to the United 
Kingdom on 17 May 1991. On 15 December 
1992 he obtained a default judgment against 
the Sheikh. 
 
 15 The proceedings were re-issued after an 
amendment to include two named individuals 
as defendants. On 8 July 1993 a deputy High 
Court judge ex parte gave the applicant leave 
to serve the proceedings on the individual de-
fendants. This decision was confirmed in 
chambers on 2 August 1993. He was not, 
however, granted leave to serve the writ on the 
Kuwaiti Government. *278 
 
 16 The applicant submitted a renewed appli-
cation to the Court of Appeal, which was heard 
ex parte on 21 January 1994. Judgment was 
delivered the same day. 
 
 The court held, on the basis of the applicant's 
allegations, that there were three elements 
pointing towards governmental responsibility 
for the events in Kuwait: first, the applicant 
had been taken to a State prison; secondly, 
Government transport had been used on 2 and 
7 May 1991; and, thirdly, in the prison he had 
been mistreated by public officials. It found 
that the applicant had established a good ar-
guable case, based on principles of interna-
tional law, that Kuwait should not be afforded 
immunity under section 1(1) of the State Im-
munity Act 1978 ("the 1978 Act") [FN1] in 
respect of acts of torture. In addition, there 
was medical evidence indicating that the appli-
cant had suffered damage (post-traumatic 

   5

http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=121177&FindType=Y&SerialNum=0111158666


  

stress) while in the United Kingdom. It followed 
that the conditions in order 11 rule 1(f) of the 
Rules of the Supreme Court had been satisfied 
[FN2] and that leave should be granted to 
serve the writ on the Kuwait Government. 
 
FN1 See para. 21 below. 
 
FN2 See para. 20 below. 
 
 17 The latter, after receiving the writ, sought 
an order striking out the proceedings. The ap-
plication was examined, inter partes , by the 
High Court on 15 March 1995. In a judgment 
delivered the same day the court held that it 
was for the applicant to show on the balance 
of probabilities that the Government of Kuwait 
were not entitled to immunity under the 1978 
Act. It was prepared provisionally to accept 
that the Government was vicariously responsi-
ble for conduct that would qualify as torture 
under international law. However, international 
law could be used only to assist in interpreting 
lacunae or ambiguities in a statute, and when 
the terms of a statute were clear, the statute 
had to prevail over international law. The clear 
language of the 1978 Act bestowed immunity 
upon sovereign States for acts committed out-
side the jurisdiction and, by making express 
provision for exceptions, it excluded as a mat-
ter of construction implied exceptions. As a 
result, there was no room for an implied excep-
tion for acts of torture in section 1(1) of the 
1978 Act. Moreover, the court was not satis-
fied on the balance of probabilities that the 
Kuwaiti Government were responsible for the 
threats made to the applicant after 17 May 
1991. As a result, the exception provided for by 
section 5 of the 1978 Act could not apply. It 
followed that the action against the Govern-
ment should be struck out. 
 
 18 The applicant appealed and the Court of 
Appeal examined the case on 12 March 1996. 
The court held that the applicant had not es-
tablished on the balance of probabilities that 
the Kuwaiti Government was responsible for 

the threats made in the United Kingdom. The 
important question was, therefore, whether 
State immunity applied in respect of the al-
leged events in Kuwait. Lord Justice Stuart-
Smith finding against the applicant, observed: 
*279  
    Jurisdiction of the English court in respect of 
foreign States is governed by the State Immu-
nity Act 1978. Section 1(1) provides:  
     'A State is immune from the jurisdiction of 
the courts of the United Kingdom except as 
provided in the following provisions of this Part 
of this Act. ...'  
 
    ... The only relevant exception is section 5, 
which provides:  
     'A State is not immune as respects proceed-
ings in respect of--  
     (a) death of personal injury ...  
     caused by an act or omission in the United 
Kingdom.'  
 
    It is plain that the events in Kuwait do not 
fall within the exception in section 5, and the 
express words of section 1 provide immunity to 
the First Defendant. Despite this, in what 
[counsel] for the Plaintiff acknowledges is a 
bold submission, he contends that that section 
must be read subject to the implication that the 
State is only granted immunity if it is acting 
within the Law of Nations. So that the section 
reads: 'A State acting within the Law of Na-
tions is immune from jurisdiction except as 
provided ...'  
    ... The argument is ... that international law 
against torture is so fundamental that it is a jus 
cogens , or compelling law, which overrides all 
other principles of international law, including 
the well-established principles of sovereign 
immunity. No authority is cited for this proposi-
tion. ... At common law, a sovereign State 
could not be sued at all against its will in the 
courts of this country. The 1978 Act, by the 
exceptions therein set out, marks substantial 
inroads into this principle. It is inconceivable, it 
seems to me, that the draughtsman, who must 
have been well aware of the various interna-
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tional agreements about torture, intended sec-
tion 1 to be subject to an overriding qualifica-
tion.  
    Moreover, authority in the United States at 
the highest level is completely contrary to 
[counsel for the applicant's] submission. [FN3] 
... [Counsel] submits that we should not follow 
the highly persuasive judgments of the Ameri-
can courts. I cannot agree. 
 
FN3 Lord Justice Stuart-Smith referred to the 
judgments of the United States courts, Argen-
tine Republic v. Amerada Hess Shipping Corpo-
ration 488 U.S. 428 (1989) ; Siderman de 
Blake v. Republic of Argentina 965 F.2d 699 
(9th Cir. 1992) , in both of which the court 
rejected the argument that there was an im-
plied exception to the rule of State immunity 
where the State acted contrary to the Law of 
Nations.  
 
    ... A moment's reflection is enough to show 
that the practical consequences of the Plain-
tiff's submission would be dire. The courts in 
the United Kingdom are open to all who seek 
their help, whether they are British citizens or 
not. A vast number of people come to this 
country each year seeking refuge and asylum, 
and many of these allege that they have been 
tortured in the country whence they came. 
Some of these claims are no doubt justified, 
others are more doubtful. Those who are pres-
ently charged with the responsibility for decid-
ing whether applicants are genuine refugees 
have a difficult enough task, but at least they 
know much of the background and surround-
ing circumstances against which the claim is 
made. The court would be in no such position. 
The foreign States would be unlikely to submit 
to the jurisdiction of the United Kingdom court, 
and in its absence the court would have no 
means of testing the claim or making a just 
determination. ...  
     DPAG1The other two members of the Court 
of Appeal, Lord Justice Ward and Mr Justice 
Buckley, also rejected the applicant's claim. 
Lord Justice Ward commented that "there may 

be no international forum (other than the fo-
rum of the locus delicti to whom a victim of 
torture *280 will be understandably reluctant 
to turn) where this terrible, if established, 
wrong can receive civil redress". 
 
 19 On 27 November 1996 the applicant was 
refused leave to appeal by the House of Lords. 
His attempts to obtain compensation from the 
Kuwaiti authorities via diplomatic channels 
have proved unsuccessful. 
 
II. Relevant legal materials 
 
A. Jurisdiction of English courts in civil matters 
 
 20 There is no rule under English law requiring 
a plaintiff to be resident in the United Kingdom 
or to be a British national before the English 
courts can assert jurisdiction over civil wrongs 
committed abroad. Under the rules in force at 
the time the applicant issued proceedings, the 
writ could be served outside the territorial ju-
risdiction with the leave of the court when the 
claim fell within one or more of the categories 
set out in order 11, rule 1 of the Rules of the 
Supreme Court. For present purposes only rule 
1(f) is relevant:  
    ... service of a writ out of the jurisdiction is 
permissible with the leave of the court if in the 
action begun by the writ ...  
     (f) the claim is founded on a tort and the 
damage was sustained, or resulted from an act 
committed, within the jurisdiction ...  
 
B. The State Immunity Act 1978 
 
 21 The State Immunity Act 1978 provides, so 
far as relevant: 
 
1.  
 
     (1) A State is immune from the jurisdiction 
of the courts of the United Kingdom except as 
provided in the following provisions of this Part 
of this Act ...  
    5. A State is not immune as regards pro-
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ceedings in respect of--  
     (a) death or personal injury; ...  
     caused by an act or omission in the United 
Kingdom ...  
 
C. The Basle Convention 
 
 22 The above provision [FN4] was enacted to 
implement the 1972 European Convention on 
State Immunity ("the Basle Convention"), a 
Council of Europe instrument, which entered 
into force on 11 June 1976 after its ratification 
by three States. It has now been ratified by 
eight States (Austria, Belgium, Cyprus, Ger-
many, Luxembourg, the Netherlands, Switzer-
land and the United Kingdom) and signed by 
one other State (Portugal). Article 11 of the 
Convention provides:  
    A Contracting State cannot claim immunity 
from the jurisdiction of a court of another Con-
tracting State in proceedings which relate to 
redress for injury to the person or damage to 
tangible property, if the facts which occasioned 
the injury or damage occurred in the territory of 
the State of forum, and if the author of the 
injury or damage was present in that territory 
at the time when those facts occurred. 
 
FN4 s.5 of the 1978 Act.  
 
  Article 15 of the Basle Convention provides 
that a Contracting State *281 shall be entitled 
to immunity if the proceedings do not fall 
within the stated exceptions. 
 
D. State immunity in respect of civil proceed-
ings for torture 
 
 23 In its Report on Jurisdictional Immunities of 
States and their Property (1999), the Working 
Group of the International Law Commission 
("the ILC") found that over the preceding dec-
ade a number of civil claims had been brought 
in municipal courts, particularly in the United 
States and United Kingdom, against foreign 
Governments, arising out of acts of torture 
committed not in the territory of the forum 

State but in the territory of the defendant and 
other States. The Working Group of the ILC 
found that national courts had in some cases 
shown sympathy for the argument that States 
are not entitled to plead immunity where there 
has been a violation of human rights norms 
with the character of jus cogens , although in 
most cases the plea of sovereign immunity had 
succeeded. [FN5] 
 
FN5 The Working Group cited the following 
cases in this connection: (United Kingdom) Al-
Adsani v. Government of Kuwait 100 I.L.R. 465 
at 471; (New Zealand) Controller and Auditor 
General v. Sir Ronald Davidson [1996] 2 
N.Z.L.R. 278 , particularly at 290 ( per Cooke 
P.); Dissenting Opinion of Justice Wald in 
(United States) Princz v. Federal Republic of 
Germany 26 F.3d 1166 (DC. Cir. 1994) at 
1176-1185; Siderman de Blake v. Republic of 
Argentina , loc cit.; Argentine Republic v. Ame-
rada Hess Shipping Corporation , loc. cit.; 
Saudi Arabia v. Nelson 100 I.L.R. 544. 
 
 24 The Working Group of the ILC did, how-
ever, note two recent developments which it 
considered gave support to the argument that 
a State could not plead immunity in respect of 
gross human rights violations. One of these 
was the House of Lords' judgment in Ex parte 
Pinochet (No. 3). [FN6] The other was the 
amendment by the United States of its Foreign 
Sovereign Immunities Act (FSIA) to include a 
new exception to immunity. This exception, 
introduced by section 221 of the Anti-Terrorism 
and Effective Death Penalty Act of 1996 , ap-
plies in respect of a claim for damages for per-
sonal injury or death caused by an act of tor-
ture, extra-judicial killing, aircraft sabotage or 
hostage-taking, against a State designated by 
the Secretary of State as a sponsor of terrorism, 
where the claimant or victim was a national of 
the United States at the time the act occurred. 
 
FN6 R. v. Bow Street Metropolitan Stipendiary 
Magistrate and Others, Ex parte Pinochet 
Ugarte (No. 3) [2000] A.C. 147. 
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   In its judgment in the case of Flatow v. Is-
lamic Republic of Iran and Others, [FN7] the 
District Court for the District of Columbia con-
firmed that the property of a foreign State was 
immune from attachment or execution, unless 
the case fell within one of the statutory excep-
tions, for example that the property was used 
for commercial activity. 
 
FN7 76 F. Sup. 2d 16, 18 (DDC 1999). 
 
E. The prohibition of torture in Kuwait and 
under international law 
 
 25 The Kuwaiti Constitution provides in Article 
31 that:  
    No person shall be put to torture. *282  
 
26 Article 5 of the Universal Declaration of 
Human Rights 1948 states:  
    No one shall be subjected to torture or cruel, 
inhuman or degrading treatment or punish-
ment.  
 
27 Article 7 of the International Covenant on 
Civil and Political Rights 1966 states as rele-
vant:  
    No one shall be subjected to torture or to 
cruel, inhuman or degrading treatment or pun-
ishment.  
 
28 The United Nations 1975 Declaration on 
the Protection of All Persons from Being Sub-
jected to Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment provides 
in Article 3 that:  
    No State may permit or tolerate torture and 
other cruel inhuman or degrading treatment or 
punishment.  
 
29 In the United Nations Convention against 
Torture and Other Cruel Inhuman and Degrad-
ing Treatment or Punishment, adopted on 10 
December 1984 ("the UN Convention"), tor-
ture is defined as:  
    For the purposes of this Convention, the 

term 'torture' means any act by which severe 
pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such pur-
poses as obtaining from him or a third person 
information or a confession, punishing him for 
an act he or a third person has committed or is 
suspected of having committed or coercing him 
or a third person, or for any reason based on 
discrimination of any kind, when such pain or 
suffering is inflicted by or at the instigation of 
or with the consent or acquiescence of a public 
official or other person acting in an official 
capacity. It does not include pain or suffering 
arising only from, inherent in or incidental to 
lawful sanctions.  
 
  The UN Convention requires by Article 2 that 
each State Party is to take effective legislative, 
administrative, judicial or other measures to 
prevent torture in any territory under its juris-
diction, and by Article 4 that all acts of torture 
be made offences under each State's criminal 
law. 
 
 30 In its judgment in Prosecutor v. Furundzija 
,  [FN8] the International Criminal Tribunal for 
the Former Yugoslavia observed as follows:  
    144. It should be noted that the prohibition 
of torture laid down in human rights treaties 
enshrines an absolute right, which can never 
be derogated from, not even in time of emer-
gency ... This is linked to the fact, discussed 
below, that the prohibition on torture is a per-
emptory norm or jus cogens. ... This prohibition 
is so extensive that States are even barred by 
international law from expelling, returning or 
extraditing a person to another State where 
there are substantial grounds for believing that 
the person would be in danger of being sub-
jected to torture. 
 
FN8 10 December 1998, case No. I T-95-17/I-
T, (1999) 38 ILM 317.  
 
    145. These treaty provisions impose upon 
States the obligation to prohibit and punish 
torture, as well as to refrain from engaging in 
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torture through their officials. In international 
human rights law, which deals with State re-
sponsibility rather than individual criminal re-
sponsibility, torture is prohibited as a criminal 
offence to be punished under national law; in 
addition, all States parties to the relevant trea-
ties have been *283 granted, and are obliged 
to exercise, jurisdiction to investigate, prose-
cute and punish offenders. ...  
    146. The existence of this corpus of general 
and treaty rules proscribing torture shows that 
the international community, aware of the 
importance of outlawing this heinous phe-
nomenon, has decided to suppress any mani-
festation of torture by operating both at the 
interstate level and at the level of individuals. 
No legal loopholes have been left.  
    147. There exists today universal revulsion 
against torture .... This revulsion, as well as the 
importance States attach to the eradication of 
torture, has led to a cluster of treaty and cus-
tomary rules on torture acquiring a particularly 
high status in the international, normative sys-
tem ...  
    151. ... [T]he prohibition of torture imposes 
on States obligations erga omnes, that is, obli-
gations owed towards all the other members of 
the international community ... 153. ... [T]he 
other major feature of the principle proscribing 
torture relates to the hierarchy of rules in the 
international normative order. Because of the 
importance of the values it protects, this princi-
ple has evolved into a peremptory norm or jus 
cogens  , that is, a norm that enjoys a higher 
rank in the international hierarchy than treaty 
law and even 'ordinary' customary rules. The 
most conspicuous consequence of this higher 
rank is that the principle at issue cannot be 
derogated from by States through international 
treaties or local or special or even general cus-
tomary rules not endowed with the same nor-
mative force.  
    154. Clearly the jus cogens nature of the 
prohibition against torture articulates the no-
tion that the prohibition has now become one 
of the most fundamental standards of the in-
ternational community. ...  

 
31 Similar statements were made in Prosecutor 
v. Delacic and Others [FN9] and Prosecutor v. 
Kunarac. [FN10] 
 
FN9 16 November 1998, case No. IT-96-21-T, 
para. 454. 
 
FN10 22 February 2001, case No. IT-96-23-T 
and I T-96-23/1, Para. 466. 
 
F. Criminal jurisdiction of the United Kingdom 
over acts of torture 
 
 32 The United Kingdom ratified the UN Con-
vention with effect from 8 December 1988. 
 
 33 Section 134  of the Criminal Justice Act 
1988 , which entered into force on 29 Septem-
ber 1988, made torture, wherever committed, 
a criminal offence under United Kingdom law 
triable in the United Kingdom. 
 
 34 In its Ex parte Pinochet Ugarte (No. 3) 
judgment of 24 March 1999, [FN11] the House 
of Lords held that the former President of 
Chile, Senator Pinochet, could be extradited to 
Spain in respect of charges which concerned 
conduct that was criminal in the United King-
dom at the time when it was allegedly commit-
ted. The majority of the Law Lords considered 
that extraterritorial torture did not become a 
crime in the United Kingdom until section 134 
of the Criminal Justice Act 1988 came into 
effect. The majority considered that although 
under Part II of the State Immunity Act 1978 a 
former head of State enjoyed *284 immunity 
from the criminal jurisdiction of the United 
Kingdom for acts done in his official capacity, 
torture was an international crime and prohib-
ited by jus cogens  (peremptory norms of inter-
national law). The coming into force of the UN 
Convention against Torture [FN12] had created 
a universal criminal jurisdiction in all the Con-
tracting States in respect of acts of torture by 
public officials, and the States Parties could not 
have intended that an immunity for ex-heads of 
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State for official acts of torture would survive 
their ratification of that Convention. The House 
of Lords [FN13] made clear that their findings 
as to immunity ratione materiae from criminal 
jurisdiction did not affect the immunity ratione 
personae  of foreign sovereign States from civil 
jurisdiction in respect of acts of torture. 
 
FN11 loc. cit. 
 
FN12 See para. 29 above. 
 
FN13 In particular, Lord Millet at p. 278. 
 
JUDGMENT 
 
I. Alleged violation of Article 3 of the Conven-
tion 
 
 35 The applicant contended that the United 
Kingdom had failed to secure his right not to 
be tortured, contrary to Article 3 of the Con-
vention read in conjunction with Articles 1 and 
13. 
 
 Article 3 provides:  
    No one shall be subjected to torture or to 
inhuman or degrading treatment or punish-
ment.  
 
  Article 1 provides:  
    The High Contracting Parties shall secure to 
everyone within their jurisdiction the rights and 
freedoms defined in Section I of [the] Conven-
tion.  
 
  Article 13 provides:  
    Everyone whose rights and freedoms as set 
forth in [the] Convention are violated shall 
have an effective remedy before a national 
authority notwithstanding that the violation 
has been committed by persons in an official 
capacity.  
 
He submitted that, correctly interpreted, the 
above provisions taken together required the 
British Government to assist one of its citizens 

in obtaining an effective remedy for torture 
against another State. The grant of immunity 
from civil suit to the Kuwaiti Government had, 
however, frustrated this purpose. 
 
 36 The Government submitted that the com-
plaint under Article 3 failed on three grounds. 
First, the torture was alleged to have taken 
place outside the United Kingdom's jurisdic-
tion. Secondly, any positive obligation deriving 
from Articles 1 and 3 could extend only to the 
prevention of torture, not to the provision of 
compensation. Thirdly, the grant of immunity 
to Kuwait was not in any way incompatible 
with the obligations under the Convention. 
 
 37 The Court recalls that the engagement 
undertaken by a Contracting *285 State under 
Article 1 of the Convention is confined to "se-
curing" the listed rights and freedoms to per-
sons within its own "jurisdiction". [FN14] 
 
FN14 See, Soering v. United Kingdom: (1989) 
11 E.H.R.R. 439, para. 86. 
 
 38 It is true that, taken together, Articles 1 
and 3 place a number of positive obligations 
on the High Contracting Parties, designed to 
prevent and provide redress for torture and 
other forms of ill-treatment. Thus, in the A v. 
United Kingdom judgment [FN15] the Court 
held that, by virtue of these two provisions, 
States are required to take certain measures to 
ensure that individuals within their jurisdiction 
are not subjected to torture or inhuman or 
degrading treatment or punishment. In the 
Aksoy v. Turkey judgment [FN16] it was estab-
lished that Article 13 in conjunction with Arti-
cle 3 impose an obligation on States to carry 
out a thorough and effective investigation of 
incidents of torture, and in Assenov and Others 
v. Bulgaria, [FN17] the Court held that where 
an individual raises an arguable claim that he 
has been seriously ill-treated by the police or 
other such agents of the State unlawfully and 
in breach of Article 3, that provision, read in 
conjunction with the State's general duty under 
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Article 1 of the Convention to "secure to eve-
ryone within their jurisdiction the rights and 
freedoms defined in ... [the] Convention", re-
quires by implication that there should be an 
effective official investigation. However, in 
each case the State's obligation applies only in 
relation to ill-treatment allegedly committed 
within its jurisdiction. 
 
FN15 A v. United Kingdom: (1999) 27 E.H.R.R. 
611, para. 22. 
 
FN16 Aksoy v. Turkey: (1997) 23 E.H.R.R. 553, 
para. 98. 
 
FN17 Assenov v. Bulgaria: (1999) 28 E.H.R.R. 
652 , para. 102. 
 
 39 In the above-mentioned Soering case the 
Court recognised that Article 3 has some, lim-
ited, extraterritorial application, to the extent 
that the decision by a Contracting State to 
expel an individual might engage the responsi-
bility of that State under the Convention, 
where substantial grounds had been shown for 
believing that the person concerned, if ex-
pelled, faced a real risk of being subjected to 
torture or to inhuman or degrading treatment 
or punishment in the receiving country. In the 
judgment it was emphasised, however, that in 
so far as any liability under the Convention 
might be incurred in such circumstances, it 
would be incurred by the expelling Contracting 
State by reason of its having taken action 
which had as a direct consequence the expo-
sure of an individual to proscribed ill-treatment. 
[FN18] 
 
FN18 loc. cit., para. 91. 
 
 40 The applicant does not contend that the 
alleged torture took place within the jurisdic-
tion of the United Kingdom or that the United 
Kingdom authorities had any causal connection 
with its occurrence. In these circumstances, it 
cannot be said that the High Contracting Party 
was under a duty to provide a civil remedy to 

the applicant in respect of torture allegedly 
carried out by the Kuwaiti authorities. 
 
 41 It follows that there has been no violation 
of Article 3 in the present case. *286 
 
II. Alleged violation of Article 6(1) of the Con-
vention 
 
 42 The applicant alleged that he was denied 
access to court in the determination of his 
claim against the Government of Kuwait and 
that this constituted a violation of Article 6(1) 
of the Convention, which provides in its first 
sentence:  
    In the determination of his civil rights and 
obligations or of any criminal charge against 
him, everyone is entitled to a fair and public 
hearing within a reasonable time by an inde-
pendent and impartial tribunal established by 
law.  
 
43 The Government submitted that Article 6(1) 
did not apply to the proceedings, but that, 
even if it did, any interference with the right of 
access to court was compatible with its provi-
sions. 
 
A. Applicability of Article 6(1) of the Conven-
tion 
 
1. The submissions of the parties 
 
 44 The Government contended that Article 
6(1) of the Convention had no applicability in 
the present case on a number of grounds. It 
pointed out that the applicant had not made 
any allegation in the domestic courts that the 
Government of Kuwait was responsible for the 
events of 7 May 1991, when he was severely 
burned, [FN19] and it submitted that it was not 
therefore open to him to complain before the 
European Court of a denial of access to court in 
respect of those alleged events. In addition, it 
claimed that Article 6 could not extend to mat-
ters outside the State's jurisdiction, and that as 
international law required an immunity in the 
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present case, the facts fell outside the jurisdic-
tion of the national courts and, consequently, 
Article 6. Unlike the Osman case, [FN20] the 
present case concerned a clear, absolute and 
consistent exclusionary rule of English law. 
Applying the Osman test, the case fell outside 
the scope of Article 6. 
 
FN19 Para. 12 above. 
 
FN20 Osman v. United Kingdom: (2000) 29 
E.H.R.R. 245, para. 138. 
 
 45 The applicant accepted that he had not 
alleged in the first instance inter partes  hear-
ing on 15 March 1995 [FN21] that the Gov-
ernment of Kuwait was responsible for the 
events of 7 May 1991. He underlined, how-
ever, that he had made clear in the Court of 
Appeal that he would seek to amend his 
statement of claim to add those events if the 
claim for immunity failed and he believed that 
he would have been allowed to make the 
amendment in those circumstances. As to the 
jurisdictional point, he observed that torture is 
a civil wrong in English law and that the United 
Kingdom asserts jurisdiction over civil wrongs 
committed abroad in certain circumstances. 
[FN22] The domestic courts accepted jurisdic-
tion over his claims against the individual de-
fendants. His claim against the Kuwaiti Gov-
ernment was not defeated because *287 of its 
nature but because of the identity of the de-
fendant. Thus, in the applicant's submission, 
Article 6(1) was applicable. 
 
FN21 Para. 17 above. 
 
FN22 Para. 20 above. 
 
2. The Court's assessment 
 
 46 The Court recalls its constant case law to 
the effect that Article 6(1) does not itself guar-
antee any particular content for "civil rights 
and obligations" in the substantive law of the 
Contracting States. It extends only to contesta-

tions (disputes) over "civil rights and obliga-
tions" which can be said, at least on arguable 
grounds, to be recognised under domestic law. 
[FN23] 
 
FN23 Z and Others v. United Kingdom: (2002) 
34 E.H.R.R. 3 , and the authorities cited 
therein. 
 
 47 Whether a person has an actionable do-
mestic claim may depend not only on the sub-
stantive content, properly speaking, of the 
relevant civil right as defined under national 
law but also on the existence of procedural 
bars preventing or limiting the possibilities of 
bringing potential claims to court. In the latter 
kind of case Article 6(1) may be applicable. 
Certainly the Convention enforcement bodies 
may not create by way of interpretation of Arti-
cle 6(1) a substantive civil right which has no 
legal basis in the State concerned. However, it 
would not be consistent with the rule of law in 
a democratic society or with the basic principle 
underlying Article 6(1) --namely that civil claims 
must be capable of being submitted to a judge 
for adjudication--if, for example, a State could, 
without restraint or control by the Convention 
enforcement bodies, remove from the jurisdic-
tion of the courts a whole range of civil claims 
or confer immunities from civil liability on large 
groups or categories of persons. [FN24] 
 
FN24 See Fayed v. United Kingdom: (1994) 18 
E.H.R.R. 393 , para. 65. 
 
 48 The proceedings which the applicant in-
tended to pursue were for damages for per-
sonal injury, a cause of action well known to 
English law. The Court does not accept the 
Government's submission that the applicant's 
claim had no legal basis in domestic law since 
any substantive right which might have existed 
was extinguished by operation of the doctrine 
of State immunity. It notes that an action 
against a State is not barred in limine : if the 
defendant State waives immunity, the action 
will proceed to a hearing and judgment. The 
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grant of immunity is to be seen not as qualify-
ing a substantive right but as a procedural bar 
on the national courts' power to determine the 
right. 
 
 49 The Court is accordingly satisfied that there 
existed a serious and genuine dispute over civil 
rights. It follows that Article 6(1) was applica-
ble to the proceedings in question. 
 
B. Compliance with Article 6(1) 
 
1. The submissions of the parties 
 
 50 The Government contended that the re-
striction imposed on the applicant's right of 
access to court pursued a legitimate aim and 
was *288 proportionate. The 1978 Act re-
flected the provisions of the Basle Convention, 
[FN25] which in turn gave expression to univer-
sally applicable principles of public interna-
tional law and, as the Court of Appeal had 
found, there was no evidence of a change in 
customary international law in this respect. 
Article 6(1) of the Convention could not be 
interpreted so as to compel a Contracting State 
to deny immunity to and assert jurisdiction over 
a non-Contracting State. Such a conclusion 
would be contrary to international law and 
would impose irreconcilable obligations on the 
States that had ratified both the Convention 
and the Basle Convention. 
 
FN25 Para. 22 above. 
 
 There were other, traditional means of redress 
for wrongs of this kind available to the appli-
cant, namely diplomatic representations or an 
inter-State claim. 
 
 51 The applicant submitted that the restriction 
on his right of access to court did not serve a 
legitimte aim and was disproportionate. The 
House of Lords in Ex parte Pinochet (No. 3) 
[FN26] had accepted that the prohibition of 
torture had acquired the status of a jus cogens  
norm in international law and that torture had 

become an international crime. In these cir-
cumstances there could be no rational basis for 
allowing sovereign immunity in a civil action 
when immunity would not be a defence in 
criminal proceedings arising from the same 
facts. 
 
FN26 loc. cit. 
 
 Other than civil proceedings against the Ku-
waiti Government, he complained that there 
was no effective means of redress available to 
him. He had attempted to make use of diplo-
matic channels but the United Kingdom Gov-
ernment refused to assist him, and although he 
had obtained judgment by default against the 
Sheikh, the judgment could not be executed 
because the Sheikh had no ascertainable re-
coverable assets in the United Kingdom. 
 
2. The Court's assessment 
 
 52 In the Golder case the Court held that the 
procedural guarantees laid down in Article 6 
concerning fairness, publicity and promptness 
would be meaningless in the absence of any 
protection for the pre-condition for the enjoy-
ment of those guarantees, namely, access to 
court. It established this as an inherent aspect 
of the safeguards enshrined in Article 6, refer-
ring to the principles of the rule of law and the 
avoidance of arbitrary power which underlie 
much of the Convention. Thus, Article 6(1) 
secures to everyone the right to have any claim 
relating to his civil rights and obligations 
brought before a court. [FN27] 
 
FN27 See Golder v. United Kingdom: (1994) 18 
E.H.R.R. 393, para. 65. 
 
 53 The right of access to court is not, how-
ever, absolute, but may be subject to limita-
tions; these are permitted by implication since 
the right *289 of access by its very nature calls 
for regulation by the State. In this respect, the 
Contracting States enjoy a certain margin of 
appreciation, although the final decision as to 
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the observance of the Convention's require-
ments rests with the Court. It must be satisfied 
that the limitations applied do not restrict or 
reduce the access left to the individual in such 
a way or to such an extent that the very es-
sence of the right is impaired. Furthermore, a 
limitation will not be compatible with Article 
6(1) if it does not pursue a legitimate aim and 
if there is no reasonable relationship of propor-
tionality between the means employed and the 
aim sought to be achieved. [FN28] 
 
FN28 See Waite and Kennedy v. Germany: 
(2000) 30 E.H.R.R. 261, para. 59. 
 
 54 The Court must first examine whether the 
limitation pursued a legitimate aim. It notes in 
this connection that sovereign immunity is a 
concept of international law, developed out of 
the principle par in parem non habet imperium, 
by virtue of which one State shall not be sub-
ject to the jurisdiction of another State. The 
Court considers that the grant of sovereign 
immunity to a State in civil proceedings pursues 
the legitimate aim of complying with interna-
tional law to promote comity and good rela-
tions between States through the respect of 
another State's sovereignty. 
 
 55 The Court must next assess whether the 
restriction was proportionate to the aim pur-
sued. It recalls that the Convention has to be 
interpreted in the light of the rules set out in 
the Vienna Convention of 23 May 1969 on the 
Law of Treaties, and that Article 31(3)(c) of 
that treaty indicates that account is to be taken 
of "any relevant rules of international law ap-
plicable in the relations between the parties". 
The Convention, in including Article 6 , cannot 
be interpreted in a vacuum. The Court must be 
mindful of the Convention's special character 
as a human rights treaty, and it must also take 
the relevant rules of international law into ac-
count. [FN29] The Convention should so far as 
possible be interpreted in harmony with other 
rules of international law of which it forms 
part, including those relating to the grant of 

State immunity. 
 
FN29 See, mutatis mutandis  , Loizidou v. Tur-
key: (1997) 23 E.H.R.R. 513 , para. 43. 
 
 56 It follows that measures taken by a High 
Contracting Party which reflect generally rec-
ognised rules of public international law on 
State immunity cannot in principle be regarded 
as imposing a disproportionate restriction on 
the right of access to court as embodied in 
Article 6(1) . Just as the right of access to court 
is an inherent part of the fair trial guarantee in 
that Article, so some restrictions on access 
must likewise be regarded as inherent, an ex-
ample being those limitations generally ac-
cepted by the community of nations as part of 
the doctrine of State immunity. 
 
 57 The Court notes that the 1978 Act, applied 
by the English courts so as to afford immunity 
to Kuwait, complies with the relevant provi-
sions of the 1972 Basle Convention, which, 
while placing a number of *290 limitations on 
the scope of State immunity as it was tradi-
tionally understood, preserves it in respect of 
civil proceedings for damages for personal 
injury unless the injury was caused in the terri-
tory of the forum State. [FN30] Except in so far 
as it affects claims for damages for torture, the 
applicant does not deny that the above provi-
sion reflects a generally accepted rule of inter-
national law. He asserts, however, that his 
claim related to torture, and contends that the 
prohibition of torture has acquired the status of 
a jus cogens norm in international law, taking 
precedence over treaty law and other rules of 
international law. 
 
FN30 Para. 22 above. 
 
 58 Following the decision to uphold Kuwait's 
claim to immunity, the domestic courts were 
never required to examine evidence relating to 
the applicant's allegations, which have, there-
fore, never been proved. However, for the pur-
poses of the present judgment, the Court ac-
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cepts that the ill-treatment alleged by the ap-
plicant against Kuwait in his pleadings in the 
domestic courts, namely, repeated beatings by 
prison guards over a period of several days 
with the aim of extracting a confession, [FN31] 
can properly be categorised as torture within 
the meaning of Article 3 of the Convention. 
[FN32] 
 
FN31 Para. 11 above. 
 
FN32 cf. Selmouni v. France: (2000) 29 
E.H.R.R. 403 and also Aksoy v. Turkey, loc. cit. 
 
 59 Within the Convention system it has long 
been recognised that the right under Article 3 
not to be subjected to torture or to inhuman or 
degrading treatment or punishment enshrines 
one of the fundamental values of democratic 
society. It is an absolute right, permitting of no 
exception in any circumstances. [FN33] Of all 
the categories of ill-treatment prohibited by 
Article 3, "torture" has a special stigma, at-
taching only to deliberate inhuman treatment 
causing very serious and cruel suffering. [FN34] 
 
FN33 See, for example, Aksoy v. Turkey , loc. 
cit., and the cases cited therein. 
 
FN34 ibid., para. 63 and see also the cases 
referred to in paras 38-39 above. 
 
 60 Other areas of public international law 
bear witness to a growing recognition of the 
overriding importance of the prohibition of 
torture. Thus, torture is forbidden by Article 5 
of the Universal Declaration of Human Rights 
and Article 7 of the International Covenant on 
Civil and Political Rights. The United Nations 
Convention against Torture and Other Cruel, 
Inhuman and Degrading Treatment or Punish-
ment requires, by Article 2 , that each State 
Party should take effective legislative, adminis-
trative, judicial or other measures to prevent 
torture in any territory under its jurisdiction, 
and, by Article 4 , that all acts of torture should 
be made offences under the State Party's 

criminal law. [FN35] In addition, there have 
been a number of judicial statements to the 
effect that the prohibition of torture has at-
tained the status of a peremptory norm or jus 
cogens. For example, in its judgment of 10 
December 1998 in the Furundzija case, [FN36] 
the *291 International Criminal Tribunal for 
the Former Yugoslavia referred, inter alia, to 
the foregoing body of treaty rules and held that 
"[b]ecause of the importance of the values it 
protects, this principle [proscribing torture] has 
evolved into a peremptory norm or jus cogens , 
that is, a norm that enjoys a higher rank in the 
international hierarchy than treaty law and 
even 'ordinary' customary rules". Similar state-
ments have been made in other cases before 
that Tribunal and in national courts, including 
the House of Lords in the case of Ex parte Pi-
nochet (No. 3). 
 
FN35 Paras 25-29 above. 
 
FN36 Para. 30 above. 
 
 61 While the Court accepts, on the basis of 
these authorities, that the prohibition of torture 
has achieved the status of a peremptory norm 
in international law, it observes that the pre-
sent case concerns not, as in the Furundzija 
and Pinochet decisions, the criminal liability of 
an individual for alleged acts of torture, but the 
immunity of a State in a civil suit for damages 
in respect of acts of torture within the territory 
of that State. Notwithstanding the special 
character of the prohibition of torture in inter-
national law, the Court is unable to discern in 
the international instruments, judicial authori-
ties or other materials before it any firm basis 
for concluding that, as a matter of international 
law, a State no longer enjoys immunity from 
civil suit in the courts of another State where 
acts of torture are alleged. In particular, the 
Court observes that none of the primary inter-
national instruments referred to [FN37] relates 
to civil proceeding or to state immunity. 
 
FN37 Article 5 of the Universal Declaration of 
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Human Rights, Article 7 of the International 
Covenant on Civil and Political Rights and Arti-
cles 2 and 4 of the United Nations Convention 
against Torture. 
 
 62 It is true that in its Report on Jurisdictional 
Immunities of States and their Property [FN38] 
the Working Group of the International Law 
Commission noted, as a recent development in 
State practice and legislation on the subject of 
immunities of States, the argument increasingly 
put forward that immunity should be denied in 
the case of death or personal injury resulting 
from acts of a State in violation of human 
rights norms having the character of jus cogens 
, particularly the prohibition on torture. How-
ever, as the Working Group itself acknowl-
edged, while national courts had in some cases 
shown some sympathy for the argument that 
States were not entitled to plead immunity 
where there had been a violation of human 
rights norms with the character of jus cogens , 
in most cases (including those cited by the 
applicant in the domestic proceedings and 
before the Court) the plea of sovereign immu-
nity had succeeded. 
 
FN38 Paras 23-24 above. 
 
 63 The ILC Working Group went on to note 
developments, since those decisions, in support 
of the argument that a State may not plead 
immunity in respect of human rights violations: 
first, the exception to immunity adopted by the 
United States in the amendment to the Foreign 
Sovereign Immunities Act ("FSIA") which had 
been applied by the United States courts in two 
cases; secondly, the Ex parte Pinochet (No. 3) 
*292 judgment in which the House of Lords 
"emphasised the limits of immunity in respect 
of gross human rights violations by State offi-
cials". The Court does not, however, find that 
either of these developments provides it with a 
firm basis on which to conclude that the im-
munity of States ratione personae is no longer 
enjoyed in respect of civil liability for claims of 
acts of torture, let alone that it was not en-

joyed in 1996 at the time of the Court of Ap-
peal's judgment in the present case. 
 
 64 As to the amendment to the FSIA, the very 
fact that the amendment was needed would 
seem to confirm that the general rule of inter-
national law remained that immunity attached 
even in respect of claims of acts of official tor-
ture. Moreover, the amendment is circum-
scribed in its scope: the offending State must 
be designated as a State sponsor of acts of 
terrorism, and the claimant must be a national 
of the United States. The effect of the FSIA is 
further limited in that after judgment has been 
obtained, the property of a foreign State is 
immune from attachment or execution unless 
one of the statutory exceptions applies. [FN39] 
 
FN39 Para. 24 above. 
 
 65 As to the Ex parte Pinochet (No. 3) judg-
ment,  [FN40] the Court notes that the majority 
of the House of Lords held that, after the Tor-
ture Convention and even before, the interna-
tional prohibition against official torture had 
the character of jus cogens or a peremptory 
norm and that no immunity was enjoyed by a 
torturer from one Torture Convention State 
from the criminal jurisdiction of another. But, 
as the Working Group of the ILC itself ac-
knowledged, that case concerned the immunity 
ratione materiae from criminal jurisdiction of a 
former head of State, who was at the material 
time physically within the United Kingdom. As 
the judgments in the case made clear, the con-
clusion of the House of Lords did not in any 
way affect the immunity ratione personae  of 
foreign sovereign States from the civil jurisdic-
tion in respect of such acts. [FN41] In so hold-
ing, the House of Lords cited with approval the 
judgments of the Court of Appeal in the Al-
Adsani case itself. 
 
FN40 Para. 34 above. 
 
FN41 See, in particular, the judgment of Lord 
Millet, mentioned in para. 34 above. 
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 66 The Court, while noting the growing rec-
ognition of the overriding importance of the 
prohibition of torture, does not accordingly find 
it established that there is yet acceptance in 
international law of the proposition that States 
are not entitled to immunity in respect of civil 
claims for damages for alleged torture commit-
ted outside the forum State. The 1978 Act, 
which grants immunity to States in respect of 
personal injury claims unless the damage was 
caused within the United Kingdom, is not in-
consistent with those limitations generally ac-
cepted by the community of nations as part of 
the doctrine of State immunity. 
 
 67 In these circumstances, the application by 
the English courts of the provisions of the 1978 
Act to uphold Kuwait's claim to immunity 
*293 cannot be said to have amounted to an 
unjustified restriction on the applicant's access 
to court. 
 
   It follows that there has been no violation of 
Article 6(1)  in this case. 
 
 For these reasons, THE COURT  
     1. Holds unanimously that there has been 
no violation of Article 3 of the Convention;  
     2. Holds by nine votes to eight that there 
has been no violation of Article 6(1) of the 
Convention.  
 
Concurring Opinion of Judge Zupancic 
 
 O-I1 [FN42] I concur with the majority's opin-
ion in this case. 
 
FN42 Paragraph numbers added by publisher. 
 
 Here, I simply offer another example illustrat-
ing the appropriateness of the majority's deci-
sion, namely a pertinent comparison deriving 
from a positive and recent source of public 
international law. 
 
 O-I2 The United Nations Convention against 

Torture (hereinafter CAT) provides as follows: 
 
Article 9  
 
    States Parties shall afford one another the 
greatest measure of assistance in connection 
with criminal proceedings brought in respect of 
any of the offences referred to in Article 3 in-
cluding the supply of all evidence at their dis-
posal necessary for the proceedings.  
    States Parties shall carry out their obligations 
under paragraph 1 of this article in conformity 
with any treaties on mutual judicial assistance 
that may exist between them.  
 
O-I3 There is a striking difference in CAT be-
tween the strict and compulsory provisions 
concerning the enforcement of criminal law's 
(substantive and procedural) proscription of 
torture as a criminal offence and the above 
rather muted provision of paragraph 1 of Arti-
cle 9. 
 
   Another remarkable clause of CAT is Article 5 
which provides:  
    1. Each State Party shall take such measures 
as may be necessary to establish its [criminal] 
jurisdiction over the offences referred to in 
article 4 in the following cases:  
     (a) When the offences are committed in any 
territory under its jurisdiction or on board a 
ship or aircraft registered in that State;  
     (b) When the alleged offender is a national 
of that State;  
     (c) When the victim is a national of that 
State if that State considers it appropriate. 
[FN43]  
 
FN43 This is the criminal aspect of the situation 
in the present case. Clearly, CAT does not re-
quire the State Party (here the United Kingdom) 
to establish even criminal jurisdiction in such a 
case. It leaves it to its discretion. The compel-
ling reasons for discretionary exclusion of 
criminal jurisdiction apply a fortiori to the issue 
of civil jurisdiction. Hence, the cited provision 
of Article 9(1) .  
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    2. Each State Party shall likewise take such 
measures as may be necessary to establish its 
[criminal] jurisdiction over such offences in 
cases where the alleged offender is present in 
any territory under its jurisdiction and it does 
not extradite him pursuant to article 8 to any of 
the States mentioned in paragraph 1 of this 
article. *294  
    3. This Convention does not exclude any 
criminal jurisdiction exercised in accordance 
with internal law.  
 
O-I4 Evidently, the rationale for the apparent 
lack of severity of CAT concerning jurisdiction, 
criminal and civil, does not derive from the lofty 
principles that had most certainly guided the 
drafters of CAT, otherwise a superb legal in-
strument. On the contrary, this jurisdictional 
lack of severity--concerning the auxiliary exten-
sion of civil jurisdiction over acts of torture--
runs contrary to the fundamental objectives of 
the Convention against Torture. 
 
 O-I5 We may rest confident that the drafters 
of CAT did their utmost legally to eradicate the 
disgrace of torture, that is, to make it prose-
cutable and litigable ubiquitously and to the 
greatest possible extent. However, the drafters 
of CAT also felt constrained--not by theories of 
sovereign immunity, etc.--but by practical con-
siderations. I feel constrained by exactly the 
same realistic considerations. 
 
Ex factis jus oritur 
 
 O-I6 The rationale elucidated by Judge Pel-
lonpää in his separate opinion, with which I 
wholly concur, illustrates how true this is espe-
cially about international law. 
 
 O-I7 Given the hindering effect of these 
"facts" which, incidentally, call for the contin-
ued significance of the long-established branch 
of law described as "private international law" 
or "conflict of laws"--nothing further needs to 
be said about the above mentioned realistic 
considerations. 

 
Concurring Opinion of Judge Pellonpää Joined 
by Judge Bratza 
 
 O-II1 I fully agree with the majority's reason-
ing, as well as with the "realistic considera-
tions" put forward by Judge Zupancic in his 
concurring opinion. I would like to add the 
following further considerations. 
 
 O-II2 There is much wisdom in the speech of 
Lord Justice Stuart-Smith who, on behalf of the 
Court of Appeal, called for a "moment's reflec-
tion" to consider the practical consequences 
which would have followed from the accep-
tance of the applicant's argument. Lord Justice 
Stuart-Smith continued [FN44] :  
    The courts in the United Kingdom are open 
to all who seek their help, whether they are 
British citizens or not. A vast number of people 
come to this country each year seeking refuge 
and asylum, and many of these allege that they 
have been tortured in the country whence they 
came. Some of these claims are no doubt justi-
fied, others are more doubtful. Those who are 
presently charged with the responsibility for 
deciding whether applicants are genuine refu-
gees have a difficult enough task, but at least 
they know much of the background and sur-
rounding circumstances against which the 
claim is made. The court would be in no such 
position. The foreign States would be unlikely 
to submit to the *295 jurisdiction of the 
United Kingdom court, and in its absence the 
court would have no means of testing the claim 
or making a just determination. 
 
FN44 Para. 18 of the present judgment.  
    ...  
 
O-II3 Similar consequences could have ensued 
in other jurisdictions. The somewhat paradoxi-
cal result, had the minority's view prevailed, 
could have been that precisely those States 
which so far have been most liberal in accept-
ing refugees and asylum seekers, would have 
had imposed upon them the additional burden 
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of guaranteeing access to court for the deter-
mination of perhaps hundreds of refugees' civil 
claims for compensation for alleged torture. 
Even if the finding of a violation of Article 6 in 
this case had not had a "chilling effect" on the 
readiness of the Contracting States to accept 
refugees--a consequence which I would not 
totally exclude--the question of the effective-
ness of the access in the circumstances out-
lined by Lord Justice Stuart-Smith would inevi-
tably have arisen. 
 
 O-II4 It is established case law that mere ac-
cess to court without the possibility of having 
judgments executed is not sufficient under 
Article 6. In the Hornsby v. Greece judgment, 
[FN45] the Court stated that "the right to insti-
tute proceedings before courts in civil matters" 
is only one aspect of the "right to court". 
[FN46] That right would, however:  
    ... be illusory if a Contracting State's domes-
tic legal system allowed a final, binding judicial 
decision to remain inoperative to the detriment 
of one party. it would be inconceivable that 
Article 6(1) should describe in detail procedural 
guarantees afforded to litigants-- proceedings 
that are fair, public and expeditious--without 
protecting the implementation of judicial deci-
sions; to construe Article 6 as being concerned 
exclusively with access to a court and the con-
duct of proceedings would be likely to lead to 
situations incompatible with the principle of 
the rule of law which the Contracting States 
undertook to respect when they ratified the 
Convention .... Execution of a judgment given 
by any court must therefore be regarded as an 
integral part of the "trial" for the purposes of 
Article 6 ... [FN47] 
 
FN45 Hornsby v. Greece: (1997) 24 E.H.R.R. 
250. 
 
FN46 Para. 40. 
 
FN47 ibid  .  
 
O-II5 The acceptance of the applicant's argu-

ment concerning access to court would thus 
have required a possibility of having judg-
ments--probably often default judgments--
delivered in torture cases executed against 
respondent States. Thus in turn would raise the 
question whether the traditionally strong im-
munity property from execution would also 
have had to be regarded as incompatible with 
Article 6. It would seem that this indeed would 
have been the inevitable consequence of the 
acceptance of the minority's line. If immunity 
from jurisdiction were to be regarded as in-
compatible with Article 6 because of the jus 
cogens nature of the prohibition of torture, 
which prevails over all other international obli-
gations not having that same hierarchical 
status, it presumably would also have to prevail 
over rules concerning immunity from execution. 
Consequently, the Contracting *296 States 
would have had to allow attachment and exe-
cution against public property of respondent 
States if the effectiveness of access to court 
could not otherwise be guaranteed. 
 
 O-II6 The acceptance of the applicant's argu-
ment indeed would have opened the door to 
much more far-reaching consequences than did 
the amendment to the U.S. Foreign Sovereign 
Immunities Act, which made it possible for U.S. 
nationals to raise damage claims based, inter 
alia  , on torture against specifically designated 
States. [FN48] As appears from the plaintiff's 
futile efforts of execution in the case of Flatow 
v. Islamic Republic of Iran , [FN49] this nar-
rowly limited statutory amendment did not 
affect the immunity of a foreign State's public 
property from attachment and execution, caus-
ing the District Court Judge Royce C. Lamberth 
to characterise the plaintiff's original judgment 
against Iran as an epitome of the phrase "Pyr-
rhic victory". 
 
FN48 Para. 24 of the judgment. 
 
FN49 Flatow v. Islamic Republic of Iran (999 F. 
Supp. I (D.D.C. 1998)). 
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 O-II7 The Flatow case led to a further 
amendment of the Foreign Sovereign Immuni-
ties Act with the purpose of allowing U.S. vic-
tims of terrorism to attach and execute judg-
ments against a foreign State's diplomatic or 
consular properties. The amendment, however, 
included a provision allowing the U.S. Presi-
dent to suspend its application. [FN50] On 21 
October 1998 President Clinton exercised this 
power, reasoning as follows:  
    If this section [of the Act] were to result in 
attachment and execution against foreign em-
bassy properties, it would encroach on my au-
thority under the Constitution to 'receive Am-
bassadors and other public Ministers'. More-
over, if applied to foreign diplomatic or consu-
lar property, section 177 would place the 
United States in breach of its international 
treaty obligations. It would put at risk the pro-
tection we enjoy at every embassy and consu-
late throughout the world by eroding the prin-
ciple that diplomatic property must be pro-
tected regardless of bilateral relations. Absent 
my authority to waive section 177's attachment 
provision, it would also effectively eliminate 
use of blocked assets of terrorist states in the 
national security interests of the United States, 
including denying an important source of lever-
age. In addition, section 177 could seriously 
affect our ability to enter into global claims 
settlements that are fair to all U.S. claimants 
and could result in U.S. taxpayer liability in the 
event of a contrary claims tribunal judgment. 
To the extent possible, I shall construe section 
177 in a manner consistent with my constitu-
tional authority and with U.S. international 
legal obligations, and for the above reasons, I 
have exercised the waiver authority in the na-
tional security interest of the United States. 
[FN51] 
 
FN50 The amendment is contained in para-
graph 117 of the Treasury and General Gov-
ernment Appropriations Act of 1999, as con-
tained in the Omnibus Consolidated and Emer-
gency Supplemental Appropriations Act of 
1999, Pub. L. No. 105277 112 Stat. 2681 

(1998). 
 
FN51 Statement on Signing the Omnibus Con-
solidated and Emergency Supplemental Appro-
priation Act, 1999 .  
 
O-II8 A holding that immunity is incompatible 
with Article 6 of the Convention because of the 
jus cogens  nature of the prohibition of *297 
torture would have made it difficult to take into 
account any considerations of this kind. In 
other words, in order not to contradict itself the 
Court would have been forced to hold that the 
prohibition of torture must also prevail over 
immunity of a foreign State's public property, 
such as bank accounts intended for public pur-
poses, real estate used for a foreign State's 
cultural institutes and other establishments 
abroad (including even, it would appear, em-
bassy buildings), etc., since it has not been 
suggested that immunity of such public prop-
erty from execution belongs to the corps of jus 
cogens . Although giving absolute priority to 
the prohibition of torture may at first sight 
seem very "progressive", a more careful con-
sideration tends to confirm that such a step 
would also run the risk of proving a sort of 
"Pyrrhic victory". International co-operation, 
including co-operation with a view to eradicat-
ing the vice of torture, presupposes the con-
tinuing existence of certain elements of a basic 
framework for the conduct of international 
relations. Principles concerning State immunity 
belong to that regulatory framework, and I 
believe it is more conducive to orderly interna-
tional co-operation to leave this framework 
intact than to follow another course. 
 
 O-II9 In my view this case leaves us with at 
least two important lessons. First, although 
consequences should not alone determine the 
interpretation of a given rule, one should never 
totally lose sight of the consequences of a par-
ticular interpretation one is about to adopt. 
Secondly, when having to touch upon central 
questions of general international law, this 
Court should be very cautious before taking 
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upon itself the role of a forerunner. [FN52] I 
started this opinion by quoting Lord Justice 
Stuart-Smith. I end it by quoting another emi-
nent jurist, Sir Robert Jennings, who some 
years ago expressed concern about "the ten-
dency of particular tribunals to regard them-
selves as different, as separate little empires 
which must as far as possible be augmented". 
[FN53] I believe that in this case the Court has 
avoided the kind of development of which Sir 
Robert warned. 
 
FN52 That previous international practice does 
not support the conclusion that the erga omnes  
or jus cogens nature of the prohibition of tor-
ture has the consequence of obliging States to 
make their civil courts available for the victims 
of such violations is convincingly demonstrated 
by a study conducted by a group of distin-
guished international lawyers under the aus-
pices of the British Branch of the International 
Law Association. 
 
FN53 Sir Robert Jennings, "The Proliferation of 
Adjudicatory Bodies: Dangers and Possible 
Answers" in Implications of the Proliferation of 
International Adjudicatory Bodies for Dispute 
Resolution, ASIL BULETIN: Educational Re-
sources on International Law, Number 9, No-
vember 1995, 2 at p. 6. 
 
Dissenting Opinion of Judges Rozakis and 
Caflisch Joined by Judges Wildhaber, Costa, 
Cabral Barreto and Vajic 
 
   We regret that we are unable to concur with 
the Court's majority in finding that, in the pre-
sent case, there has not been a violation of 
Article 6 of the Convention in so far as the 
right of access to court is concerned. Unlike the 
majority, we consider that the applicant was 
*298 unduly deprived of his right of access to 
United Kingdom courts to entertain the merits 
of his claim against the Kuwaiti Government 
although that claim was linked to serious alle-
gations of torture. To us the main reasoning of 
the majority--that the standards applicable in 

civil cases differ from those applying in criminal 
matters when a conflict arises between the 
peremptory norm of international law on the 
prohibition of torture and the rules on State 
immunity--raises fundamental questions, and 
we disagree for the following reasons: 
 
 O-III1 [FN54] The Court's majority unequivo-
cally accept that the rule on the prohibition of 
torture had achieved at the material time, 
namely at the time when civil proceedings were 
instituted by the applicant before the United 
Kingdom courts, the status of a peremptory 
rule of international law ( jus cogens). They 
refer to a number of authorities which demon-
strate that the prohibition of torture has 
gradually crystallised as a jus cogens rule. To 
this conclusion we readily subscribe and in 
further support of this we refer to the Statutes 
of the ad hoc Tribunals for Former Yugoslavia 
and Rwanda, and to the Statute of the Interna-
tional Criminal Court, which also gives a defini-
tion of the crime. State practice corroborates 
this conclusion. 
 
FN54 Paragraph prefixes added by publisher. 
 
 By accepting that the rule on prohibition of 
torture is a rule of jus cogens, the majority 
recognise that it is hierarchically higher than 
any other rule of international law, be it gen-
eral or particular, customary or conventional, 
with the exception, of course, of other jus co-
gens norms. For the basic characteristic of a jus 
cogens rule is that, as a source of law in the 
now vertical international legal system, it over-
rides any other rule which does not have the 
same status. In the event of a conflict between 
a jus cogens  rule and any other rule of interna-
tional law, the former prevails. The conse-
quence of such prevalence is that the conflict-
ing rule is null and void, or, in any event, does 
not produce legal effects which are in contra-
diction with the content of the peremptory rule. 
 
 O-III2 The Court's majority do not seem, on 
the other hand, to deny that the rules on State 
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immunity; customary or conventional, do not 
belong to the category of jus cogens; and 
rightly so, because it is clear that the rules of 
State immunity, deriving from both customary 
and conventional international law, have never 
been considered by the international commu-
nity as rules with a hierarchically higher status. 
It is common knowledge that, in many in-
stances, States have, through their own initia-
tive, waived their rights of immunity; that in 
many instances they have contracted out of 
them, or have renounced them. These in-
stances clearly demonstrate that the rules on 
State immunity do not enjoy a higher status, 
since jus cogens rules, protecting as they do 
the ordre public, i.e. the basic values of the 
international community, cannot be subject to 
unilateral or contractual forms of derogation 
from their imperative contents. 
 
 O-III3 The acceptance therefore of the jus 
cogens nature of the prohibition of torture 
entails that a State allegedly violating it cannot 
invoke *299 hierarchically lower rules (in this 
case, those on State immunity) to avoid the 
consequences of the illegality of its actions. In 
the circumstances of this case, Kuwait cannot 
validly hide behind the rules on State immunity 
to avoid proceedings for a serious claim of 
torture made before a foreign jurisdiction; and 
the courts of that jurisdiction (the United King-
dom) cannot accept a plea of immunity, or 
invoke it ex officio, to refuse an applicant adju-
dication of a torture case. Due to the interplay 
of the just cogens rule on prohibition of torture 
and the rules on State immunity, the proce-
dural bar of State immunity is automatically 
lifted, because those rules, as they conflict with 
a hierarchically higher rule, do not produce any 
legal effect. In the same vein, national law 
which is designed to give domestic effect to the 
international rules on State immunity cannot be 
invoked as creating a jurisdictional bar, but 
must be interpreted in accordance with and in 
the light of the imperative precepts of jus co-
gens . 
 

 O-III4 The majority, while accepting that the 
rule on the prohibition of torture is a jus co-
gens norm, refuse to draw the consequences of 
such acceptance. They contend that a distinc-
tion must be made between criminal proceed-
ings, where apparently they accept that a jus 
cogens rule has the overriding force to deprive 
the rules of sovereign immunity from their legal 
effects, and civil proceedings, where, in the 
absence of authority, they consider that the 
same conclusion cannot be drawn. Their posi-
tion is well summarised in paragraph 66 of the 
judgment, where they assert that they do not 
find it established that "there is yet acceptance 
in international law of the proposition that 
States are not entitled to immunity in respect of 
civil claims for damages for alleged torture 
committed outside the forum State". Hence, 
"[t]he 1978 Act, which grants immunity to 
States in respect of personal injury claims not 
inconsistent with those limitations generally 
accepted by the community of nations as part 
of the doctrine of State immunity". 
 
 In our opinion, the distinction made by the 
majority and their conclusions are defective on 
two grounds: 
 
 First, the British courts, when dealing with the 
applicant's claim, never resorted to the distinc-
tion made by the majority. They never invoked 
any difference between criminal charges or civil 
claims, between criminal and civil proceedings, 
in so far as the legal force of the rules on State 
immunity or the applicability of the 1978 Act 
was concerned. The basic position of the Court 
of Appeal--the last court which dealt with the 
matter in its essence--is expressed by the ob-
servations of Lord Justice Stuart-Smith who 
simply denied that the prohibition of torture 
was a jus cogens rule. In reading the Lord Jus-
tice's observations, one even forms the impres-
sion that if the Court of Appeal had been con-
vinced that the rule of prohibition of torture 
was a norm of jus cogens, they could grudg-
ingly have admitted that the procedural bar of 
State immunity did not apply in the circum-
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stances of the case. 
 
 Secondly, the distinction made by the majority 
between civil and *300 criminal proceedings, 
concerning the effect of the rule of the prohibi-
tion of torture, is not consonant with the very 
essence of the operation of the jus cogens 
rules. It is not the nature of the proceedings 
which determines the effects that a jus cogens 
rule has upon another rule of international law, 
but the character of the rule as a peremptory 
norm and its interaction with a hiararchically 
lower rule. The prohibition of torture, being a 
rule of jus cogens, acts in the international 
sphere and deprives the rule of sovereign im-
munity of all its legal effects in that sphere. The 
criminal or civil nature of the domestic pro-
ceedings is immaterial. The jurisdictional bar is 
lifted by the very interaction of the interna-
tional rules involved, and the national judge 
cannot admit a plea of immunity raised by the 
defendant State as an element preventing him 
from entering into the merits of the case and 
from dealing with the claim of the applicant for 
the alleged damages inflicted upon him. 
 
 Under these circumstances we believe that the 
United Kingdom courts have erred in consider-
ing that they had no jurisdiction to entertain 
the applicant's claim because of the procedural 
bar of State immunity and the consequent ap-
plication of the 1978 Act. Accordingly, the 
applicant was deprived of his right to have 
access to the British court to entertain his claim 
of damages for the alleged torture suffered by 
him in Kuwait, and article 6(1) , has, in our 
view, been violated. 
 
Dissenting Opinion of Judge Ferrari Bravo 
 
 O-IV1 [FN55] What a pity! The Court, whose 
task in this case was to rule whether there had 
been a violation of Article 6(1), had a golden 
opportunity to issue a clear and forceful con-
demnation of all acts of torture. To do so, it 
need only have upheld the thrust of the House 
of Lords' judgment in the Pinochet case, to the 

effect that the prohibition of torture is now jus 
cogens  , so that torture is a crime under inter-
national law. It follows that every State has a 
duty to contribute to the punishment of torture 
and cannot hide behind formalist arguments to 
avoid having to give judgment. 
 
FN55 Paragraph numbers added by publisher. 
 
 O-IV2 I say to "contribute" to punishment, 
and not, obviously, to punish, since it was clear 
that the acts of torture had not taken place in 
the United Kingdom but elsewhere, in a State 
over which the Court did not have jurisdiction. 
 
 O-IV3 But it is precisely one of those old for-
malist arguments which the Court endorsed 
when it said [FN56] that it was unable to dis-
cern any rules of international law requiring it 
not to apply the rule of immunity from civil suit 
where acts of torture were alleged. And the 
Court went further, notwithstanding its analy-
sis of the cases mentioned in paragraphs 62 to 
65, concluding sadly in paragraph 66 that the 
contrary rule was not yet accepted. Quousque 
tandem! *301 
 
FN56 Para. 61. 
 
 O-IV4 There will be other such cases, but the 
Court has unfortunately missed a very good 
opportunity to deliver a courageous judgment. 
 
Dissenting Opinion of Judge Loucaides 
 
 O-V1 I agree with the dissenting opinion of 
Judges Rozakis and Caflisch. Indeed, once it is 
accepted that the prohibition of torture is a jus 
cogens rule of international law prevailing over 
State immunity rules, no such immunity can be 
invoked in respect, of any judicial proceedings 
whose object is the attribution of legal respon-
sibility to any person for any act of torture. I 
cannot see why there should be a distinction 
between criminal and civil proceedings in this 
respect, as contended by the majority. In view 
of the absolute nature of the prohibition of 
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torture it would be a travesty of law to allow 
exceptions in respectof civil liability by permit-
ting the concept of state immunity to be relied 
on successfully against a claim for compensa-
tion by any victim of torture. The rationale be-
hind the principle of international law that 
those responsible for atrocious acts of torture 
must be accountable is not based solely on the 
objectives of criminal law. It is equally valid in 
relation to any legal liability whatsoever. 
 
 O-V2 However, I would prefer to adopt as my 
main reasoning for finding a violation of Article 
6 in this case the same approach that I adopt 
in the cases of McElhinney v. Ireland and Fo-
garty v. United Kingdom , [FN57] which can be 
summed up as follows. Any form of blanket 
immunity, whether based on international or 
national law, which is applied by a court in 
order to block completely the judicial determi-
nation of a civil right without balancing the 
competing interests, namely those connected 
with the particular immunity and those relating 
to the nature of the specific claim which is the 
subject matter of the relevant proceedings, is a 
disproportionate limitation on Article 6(1)     of 
the Convention and for that reason it amounts 
to a violation of that Article. The courts should 
be in a position to weigh the competing inter-
ests in favour of upholding an immunity or 
allowing a judicial determination of a civil 
right, after looking into the subject matter of 
the proceedings. 
 
FN57 Judgments of 21 November 2001, App. 
Nos 31253/96 and 37112/97 respectively. 
 
 O-V3 It is true that in the present case the 
absurd and unjust results of applying a blanket 
immunity without regard to any considerations 
connected with the specific proceedings are 
more evident because the immunity prevented 
accountability for a grave violation of an inter-
national peremptory norm, namely the prohibi-
tion of torture. However, this does not mean 
that the relevant immunities can only be found 
to be incompatible with Article 6(1) in a case 

like the present one. In my opinion, they are 
incompatible with Article 6(1) in all those cases 
where their application is automatic without a 
balancing of the competing interests as ex-
plained above. *302 
 

(c) Sweet & Maxwell Limited 
 
END OF DOCUMENT 
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to the International Covenant
on Economic, Social and
Cultural Rights
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Abstract

The two-decade-long campaign for an Optional Protocol to the
International Covenant on Economic, Social and Cultural Rights
(OP-ICESCR) is nearing success. The drafting of the Optional Protocol
has been completed, and the Human Rights Council approved the text
on18 June 2008. It is now hoped that the draft OP-ICESCRwill finally be
adopted by the General Assembly in late 2008, heralding the beginning
of a new era in relation to access to international remedies for violations
of economic, social and cultural rights (ESC rights). The draft OP-ICESCR
establishes a new quasi-judicial function for the Committee on
Economic, Social and Cultural Rights (the Committee), allowing it to
receive communications from individuals and groups of individuals alle-
ging violations of any of the ESC rights set forth in the ICESCR. It also
establishes, inter alia, an inquiry procedure, provides for interim mea-
sures to be ordered and establishes a trust fund for the realisation of ESC
rights. Some of the contents of its provisions and the procedures it estab-
lishes are unique in comparison with other treaty body complaints
procedures, and others mirror closely existing provisions in similar pro-
tocols and conventions. This article overviews the draft OP-ICESCR,
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outlining its background and genesis, and detailing some of its most con-
tentious provisions, including the scope of the OP-ICESCR, its locus
standi and admissibility provisions, the criteria to be applied by the
Committee in its review of the merits and particularly debated issues
such as how to take into account the need for international cooperation
and assistance. The article then proposes some preliminary assessments
regarding the potential success and impact of this important new
mechanism.

1. Introduction

The debate on an Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights (OP-ICESCR) has been labelled the new
‘front line’ in the long running war between civil and political rights and
economic, social and cultural rights (ESC rights).1 Finally, it appears that there
is progress at the front as the drafting of the Optional Protocol has been
completed, and the Human Rights Council approved the text on 18 June
2008.2 Now all that remains is its adoption by the General Assembly,3 fol-
lowed by a signing ceremony which is planned for March 2009 in Geneva.4

Presuming the text is adopted, a new mechanism will be added to our uni-
versal human rights system, allowing victims of violations of ESC rights
to submit a communication to the Committee on Economic, Social and Cul-
tural Rights (the Committee), and providing the Committee with the power
to adjudicate these complaints and issue views and recommendations for
remedy and redress. The High Commissioner for Human Rights has remarked
that this progress is ‘a milestone in the history of the universal human
rights system’, one which ‘will mark a high point of the gradual trend
towards a greater recognition of the indivisibility and interrelatedness of all
human rights’.5

The OP-ICESCR has been a long time coming, yet those who have not been
closely following the lengthy campaign for universal justiciability of ESC
rights may be surprised that the drafting process itself was relatively short.
While some may trace the OP-ICESCR’s origins to the original decision to

1 de Schutter, ‘Le Protocol facultatif au pacte international relatif aux droits e¤ conomiques,
sociaux et culturels’, (2006) 1Revue Belge de Droit International 8.

2 Human Rights Council Res. 8/2, 18 June 2008, A/HRC/8/L.2/Rev.1/Corr.1 Annex.
3 At the time of writing, the text of the OP-ICESCR had been transmitted to the Third

Committee of the General Assembly where it is expected it will be considered in October
2008 and, following that, the plenary of the General Assembly for final adoption later in
2008.

4 Supra n. 2 at para. 2.
5 Statement by Ms Louise Arbour, High Commissioner for Human Rights to the Open-Ended

Working Group on OP-ICESCR, Fifth session, 31 March 2008.
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separate the two covenants in the 1950s,6 the real push for this mechanism
began nearly two decades ago with an initiative taken by the Committee. But
the Open-EndedWorking Group on the OP-ICESCRwas only granted a mandate
to draft this instrument in 2006,7 and it began to consider a first draft in July
2007, finalising its text on 4 April 2008. The speed of this process is consistent
with that for other recently adopted instruments, such as the Optional
Protocol to the Convention on All Forms of Discrimination Against Women
(OP-CEDAW),8 which was adopted after three years of drafting negotiations,9

and the Optional Protocol to the Convention on the Rights of Persons with
Disabilities (OP-CRPD),10 which was concluded after several years of discussion
about a monitoring mechanism but only two days of formal negotiations on
the text of the OP-CRPD.11 The recent negotiations on the OP-ICESCR were
accompanied in their final stages by a sense of urgencyçthere has been a
great desire to finalise this instrument in early 2008 so that its adoption
could coincide with the 60th anniversary of the Universal Declaration of
Human Rights 1948 (UDHR).12 Indeed, this provides an opportune point in
the history of human rights to end the long-standing controversy over the hier-
archy between ESC rights and civil and political rights, and to reinforce the
earlier Vienna Declaration commitments regarding the interdependence and
indivisibility of all human rights.13

As the International Covenant on Economic, Social and Cultural Rights
1966 (ICESCR)14 is one of only two of the core human rights treaties not

6 Ngoy Lumbu, L’Instauration du mecanisme de communications individuelles devant le Comite des
droits economiques, sociaux et culturels: une contribution a' l’etude des voies et moyens additionnels
pour une mise en oeuvre efficiente du pacte international relatif a' ces droits (Unpublished PhD
thesis, Universite¤ catholique de Louvain Faculte¤ de Droit, 2007).

7 Human Rights Council Res. 1/3, Open-Ended Working Group on OP-ICESCR, 29 June 2006,
at para. 2.

8 Adopted by General Assembly Res. 54/4 6 October 1999, A/RES/54/4, and opened for signa-
ture on 10 December 1999, entry into force 22 December 2000.

9 Sullivan, ‘Commentary on the Optional Protocol to the Convention on the Elimination of All
Forms of Discrimination Against Women’ in Inter American Institute of Human Rights,
Optional Protocol: Convention on the Elimination of All Forms of Discrimination againstWomen
(San Jose¤ : IAIHR, 2000) and International Women’s Rights Action Watch Asia Pacific, Our
Rights Are Not Optional! Advocating for the implementation of the CEDAW Convention through
its Optional Protocol: A Resource Guide (Kuala Lumpur: IWRAWAsia Pacific, 2005).

10 Adopted by General Assembly Res. A/61/611, 13 December 2006, A/RES/61/106, and opened
for signature on 30 March 2007, entry into force 3 May 2008.

11 Final report of the Ad Hoc Committee on a Comprehensive and Integral International
Convention on the Protection and Promotion of the Rights and Dignity of Persons with
Disabilities, A/61/611, 6 December 2006. See further Kayess and French, ‘Out of Darkness
into Light? Introducing the Convention on the Rights of Persons with Disabilities’, (2008) 8
Human Rights Law Review 1.

12 See, for example, Fifth report of the Open-endedWorking Group to consider options regarding
the elaboration of an Optional Protocol, 6 May 2008, A/HRC/8/7 at para. 7 (Fifth Working
Group Session Report).

13 Vienna Declaration and Programme of Action, 12 July 1993, A/CONF.157/23.
14 993 UNTS 3.
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accompanied by an individual communications procedure,15 there were many
examples to draw upon when it came to drafting a new Optional Protocol.16

The Chairperson of the OP-ICESCR had explained that, where possible,
she intended to use agreed language from other similar texts,17 and available
best practice from other UN human rights complaints mechanisms, in order
to draft an instrument that was both consistent and progressive, thus reflect-
ing the important advancements in human rights law and practice since the
drafting of the first treaty body complaints mechanism, the First Optional
Protocol18 to the International Covenant on Civil and Political Rights 1966
(OP1-ICCPR).19 It is not yet clear, however, how successful this has been,
and whether the new OP-ICESCR will prove to be, as hoped for by the
High Commissioner for Human Rights and many others, a mechanism
that truly will improve access to remedies and relief for victims of violations
of ESC rights.

While there is much to analyse in terms of the potential future impact
of this new instrument and the legal implications of the various drafting
decisions, this article is restricted in scope. Its purpose is to outline for readers
some of the key aspects of the OP-ICESCR and some points of controversy that
arose in the drafting process, and to make some limited preliminary comments
regarding early assessments of this instrument. It does not seek to exhaustively
address all aspects of the OP-ICESCR, the Working Group’s deliberations,
the arguments for and against an Optional Protocol or the history behind the
campaign.20 The necessary examination of the effectiveness and full analysis

15 The Committee on the Rights of the Child, which monitors implementation of the Convention
on the Rights of the Child 1989, 1577 UTS 3 (CRC), is the other body that does not, yet, have
a mandate to receive individual communications from alleged victims.

16 Other individual complaints procedures are established by the International Covenant on
Civil and Political Rights 1996, 999 UNTS 171 (ICCPR) through its first Optional Protocol
(OP1-ICCPR); the International Convention on the Elimination of all Forms of Racial
Discrimination (ICERDçArticle 14); the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, 1984, 1465 UNTS 85 (CATçArticle 22);
the Convention on the Elimination of all Forms of Discrimination against Women 1979, 1249
UNTS 13 (CEDAW) through its Optional Protocol; the International Convention on the
Protection of the Rights of all Migrant Workers and Members of their Families 1990, GA Res.
45/158, 18 December 1990, A/RES/45/158 (MWCçArticle 76); and the Optional Protocol to
the Convention on the Rights of Persons with Disabilities (OP-CRPD).

17 Draft OP-ICESCR, prepared by the Chairperson/Rapporteur, Catarina de Albuquerque,
23 April 2007, A/HRC/6/WG.4/2, at 2.

18 999 UNTS 302.
19 999 UNTS 171.
20 See instead, inter alia, Alston, ‘No Right to Complain About Being Poor: The Need for an

Optional Protocol to the Economic Rights Covenant’ in Eide, Asbj�rn and Elgesen (eds), The
Future of Human Rights Protection in a Changing World: Essays in Honour of Torkel Opsahl
(Oslo: Norwegian University Press, 1992) 79; Arambulo, ‘Drafting an Optional Protocol to the
International Covenant on Economic, Social and Cultural Rights: Can an Ideal Become a
Reality?’, (1996) 2 University of California Davis Journal of International Law and Policy 1 at
111^36; Dennis and Stewart, ‘Justiciability of Economic, Social and Cultural Rights: Should
There be an International Complaints Mechanism to Adjudicate the Right to Food, Water,
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of the potential future impact of this new instrument, and the mechanism
it has created, must be left for another day.

2. Background

The finalisation of the text of the OP-IESCR is the result of over 18 years of
work on the part of ESC rights advocates, including government representa-
tives, the non-governmental community and international experts such as
members of the Committee, the former Sub-Commission on the Promotion
and Protection of Human Rights (Sub-Commission) and various Special
Rapporteurs. The campaign for an OP-ICESCR began in earnest in the early
1990s when the Committee and the Sub-Commission began to make recom-
mendations to Member States and the Commission about the desirability of
such a mechanism.21

In its sixth session in 1990, the Committee commenced discussions on the
desirability of a draft Optional Protocol, and these discussions continued until
its 15th session in 1996.22 At the Committee’s request, then Committee
member Philip Alston reported four times on the topic.23 The Committee
adopted an analytical paper for the 1993 World Conference on Human Rights,
in which it expressed strong support for the development of an Optional
Protocol which would extend its functions to include hearing individual

Housing and Health?’, (2004) 98 American Journal of International Law 462; Porter, ‘The Right
to be Heard: The Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights ^ What’s at Stake’, (2005) 11 Human Rights Tribune 3 at 40; de Schutter, ‘Le
Protocole Facultative au Pacte International Relatif aux Droits E¤ conomiques, Sociaux et
Culturels’, (2006) 1 Revue Belge de Droit International 1; Tomuschat, ‘An Optional Protocol for
the International Covenant on Economic, Social and Cultural Rights?’ in Dicke et al. (eds),
Weltinnenrecht - Liber amicorum Jost Delbru« ck (Berlin: Duncker & Humblot; Vero« ffentlichungen
des Walther-Schu« cking-Instituts fu« r Internationales Recht an der Universita« t Kiel, 2005) 815;
and Vandenhole, ‘Completing the UN Complaint Mechanisms for Human Rights Violations
Step by Step: Towards a Complaints Procedure Complementing the International Covenant
on Economic, Social and Cultural Rights’, (2003) 21 Netherlands Quarterly of Human
Rights 423.

21 See further, Vandenhole, supra n. 20. The Sub-Commission on the Promotion and Protection
of Human Rights became involved in the deliberations concerning the OP-ICESCR in 1992
when Mr Danilo Tu« rk, the Special Rapporteur of the Sub-Commission on the realization of
ESR rights, expressly recommended its elaboration: The Realization of Economic, Social and
Cultural Rights, Final report submitted by Mr Danilo Tu« rk, 3 July 1992, E/CN.4/Sub.2/1992/
16, at para. 211. It continued to address the issue in its resolutions, for example, calling in
1996 for the elaboration of an OP-ICESCR (Res. 1996/13), in 2000 suggesting the establish-
ment of an Open-ended Working Group (Res. 2000/9), and in 2001 and 2002 urging the
Commission on Human Rights to mandate a working group to draft a text (Res. 2002/14 and
2003/19).

22 See E/1992/23çE/C.12/1991/4, at paras 360^6 and E/CN.4/1997/105, at para. 2.
23 E/C.12/1991/WP.2 of 25 October 1991; E/C.12/1992/WP.9 of 27 November 1992; E/C.12/1994/12

of 9 November 1994; and E/C.12/1996/CRP.2/Add.1.
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complaints about violations of the ICESCR.24 TheVienna Programme of Action
took up this idea, and encouraged the Commission on Human Rights to coop-
erate with the Committee to continue examining the question of an Optional
Protocol.25 Subsequently, the Commission on Human Rights considered the
matter for the first time in 1994, and, after taking note of the steps taken by
the Committee, the Commission requested it to submit a report at the
Commission’s 51st session.26 Accordingly, after an initial progress report,27 the
Committee continued its work,28 and produced a draft Optional Protocol and
a report analysing the issues to be examined by the Commission on Human
Rights at its 53rd session in 1997.29 The length of debate at the Committee
level reflected the fact that not all members were in agreement about the
need for an Optional Protocol, or about the content of any proposed protocol.30

For three years, the Commission on Human Rights issued requests to States,
intergovernmental organisations and non-governmental organisations (NGOs)
to submit comments on the Committee’s draft.31 Although only a disappoint-
ingly small number of States responded to these continued requests, the
responses received were overwhelmingly in favour of an Optional Protocol:
11 of 14 States responded positively towards the proposal, as did numerous
UN bodies and intergovernmental organisations, along with NGOs.32 These
comments were compiled in annual reports to the Commission on Human
Rights,33 and in the final report the secretariat included suggested options for

24 Contribution of the Committee on Economic, Social and Cultural Rights to the World
Conference on Human Rights, 26 March 1993, A/CONF.157/PC/62/Add.5, Annex I at para. 18
and Annex II.

25 Vienna Declaration and Program of Action, A/CONF.157/23, at para. 75.
26 Commission on Human Rights Res. 1994/20 on the question of the realization in all countries

of the ESR rights contained in the Universal Declaration of Human Rights and in the
ICESCR, and study of special problems which the developing countries face in their efforts to
achieve these human rights, 1 March 1994, E/CN.4/RES/1994/20.

27 Draft Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights: Note by the Secretary-General, 5 February 1996, E/CN.4/1996/96. This progress report
was welcomed by the Commission on Human Rights in Res. 1996/11, 11 April 1996, E/CN.4/
RES/1996/11, at para. 5.

28 E/C.12/1996/SR. 44^49 and 54.
29 Draft Optional Protocol to the International Covenant on Economic, Social and Cultural

Rights: Note by the Secretary-General, 18 December 1996, E/CN.4/1997/105.
30 See, in particular, the comments of Mr Grissa in the Committee’s summary records, for exam-

ple, 2 December 1997, E/C.12/1996/SR.42.
31 See E/CN.4/RES/1997/104, E/CN.4/RES/1998/33 and E/CN.4/RES/1999/25.
32 Draft Optional Protocol to the International Covenant on Economic, Social and Cultural

Rights: Report of the High Commissioner for Human Rights, 14 January 2000, E/CN.4/2000/
49, at para. 32(c).

33 Draft Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights: Report of the Secretary-General, 16 January 1998, E/CN.4/1998/84; Draft Optional
Protocol to the International Covenant on Economic, Social and Cultural Rights: Report of
the Secretary-General, 16 March 1998, E/CN.4/1998/84 Add.1; Draft Optional Protocol to the
International Covenant on Economic, Social and Cultural Rights: Note by the Secretariat,
7 January 1999, E/CN.4/1999/112; Draft Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights: Note by the Secretariat, 4 March 1999, E/CN.4/1999/
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how to progress the discussions.34 After this, an independent expert was
appointed in 2001 to examine the question of the draft Optional Protocol.35

Professor Hatem Kotrane presented two reports to the Commission on Human
Rights supporting the drafting of an Optional Protocol.36 In his reports, he
attempted to address questions such as: who would be entitled to utilise the
proposed complaints procedure? Which organ would be competent to assess
complaints under the proposed protocol? Which ICESCR rights should be
included in a complaints procedure? Who should be the subject of complaints
under the mechanism? And what remedial actions could be taken to remedy
violations?37 He recommended that the Commission on Human Rights estab-
lish a working group to consider an Optional Protocol.

While the Commission on Human Rights had resolved in 2002 to establish
‘an open-ended working group of the Commission with a view to considering
options regarding the elaboration of an optional protocol’,38 it was not until
its 59th session in 2003 that the Commission requested the Open-Ended
Working Group on the OP-ICESCR to meet.39 The Working Group met for its
first session from 23 February to 5 March 2004, under the direction of the
Portuguese Chairperson, Catarina de Albuquerque. The Working Group’s man-
date provided initially for just one meeting, which was dominated by discus-
sions regarding the general justiciability of ESC rights.40 Deciding that the
issues raised required further deliberation, the Commission on Human Rights
extended the mandate of theWorking Group in 2004 for a further two years.41

From 10 to 20 January 2005, the Working Group’s second session debated
how to progress the consideration of the proposed content of an optional proto-
col, deciding that in order to ensure greater focus in future sessions, it would

112 Add.1; and Draft Optional Protocol to the International Covenant on Economic, Social
and Cultural Rights: Report of the High Commissioner for Human Rights, 14 January 2000,
E/CN.4/2000/49.

34 Draft Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights: Report of the High Commissioner for Human Rights, 14 January 2000, E/CN.4/2000/
49, at para. 32.

35 Commission on Human Rights Res. 2001/30, 20 April 2001, E/CN.4/RES/2001/30.
36 First report of the independent expert on the question of a draft Optional Protocol to the

International Covenant on Economic, Social and Cultural Rights, 12 February 2002, E/CN.4/
2002/57; second report of the independent expert on the question of a draft Optional
Protocol to the International Covenant on Economic, Social and Cultural Rights, 13 January
2003, E/CN.4/2003/53; Corrigendum to the second report of the independent expert on the
question of a draft Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights, 3 April 2003, E/CN.4/2003/53/Corr.1; and second Corrigendum to the second
report of the independent expert on the question of a draft Optional Protocol to the
International Covenant on Economic, Social and Cultural Rights, 7 April 2003, E/CN.4/2003/
53/Corr.2.

37 Ibid.
38 Commission on Human Rights Res. 2002/24, 22 April 2002, E/CN.4/RES/2002/24 at para. 9(f).
39 Commission on Human Rights Res. 2003/18, 22 April 2003, E/CN.4/RES/2003/18.
40 See the first report of the Open-Ended Working Group to Consider Options Regarding the

Elaboration of an OP-ICESCR on its First session, 15 March 2004, E/CN.4/2004/44.
41 Commission on Human Rights Res. 2004/29, 16 April 2004, E/CN.4/RES/2004/29.
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request the Chairperson to prepare a report containing elements for an
Optional Protocol.42 This ‘Elements Paper’43 allowed the third Working Group
session (held from 6 to 16 February 2006) to discuss the main aspects of a
communications procedure and other possible mechanisms such as an inquiry
procedure and inter-State complaints.44 Although several delegations contin-
ued to remind the Working Group that discussions on the contents of the
Elements Paper did not constitute the start of negotiations on a text for an OP-
ICESCR, it was clear that these provided a head-start to the drafting process.45

The Elements Paper also explained the consequences of not pursuing an
Optional Protocol, stating ‘the option of no optional protocol . . . suggests
that . . .while civil and political rights are very explicitly spelled out, economic,
social and cultural rights are essentially vague or aspirational’.46 Guided by the
discussions on the Elements Paper, the outcome of the third Working Group
sessionwas that many delegations expressed their readiness to begin drafting.47

At its first session in 2006, the new Human Rights Council extended and
amended the mandate of the Working Group, directing it to start negotiating
the text of an Optional Protocol, and providing a two year timeframe.48 The
Human Rights Council further requested the Chairperson

to prepare, taking into account all views expressed during the sessions of
theWorking Group on, inter alia, the scope and application of an optional
protocol, a first draft optional protocol, which includes draft provisions
corresponding to the various main approaches outlined in her analytical
paper, to be used as a basis for the forthcoming negotiations.49

The fourthWorking Group session, held from16 to 27 July 2007, considered
the Chairperson’s first draft Optional Protocol and her Explanatory
Memorandum.50 Her draft Optional Protocol included a number of possible

42 Second report of the Open-Ended Working Group to Consider Options Regarding the
Elaboration of an Optional Protocol, 10 February 2005, E/CN.4.2005/52 welcomed by
Commission on Human Rights Res. E/CN.4/RES/2005/22, 15 April 2005, at para. 14.

43 Elements for an optional protocol to the International Covenant on Economic, Social and
Cultural Rights: Analytical paper by the Chairperson Rapporteur, Catarina de Albuquerque,
30 November 2005, E/CN.4/2006/WG.23/2 (Elements Paper).

44 Third report of the Open-Ended Working Group to Consider Options Regarding the
Elaboration of an Optional Protocol, 14 March 2006, E/CN.4/2006/47 (Third Working Group
Session Report).

45 Ibid.
46 Elements Paper, supra n. 43 at para. 60(d).
47 The GRULAC States expressed a desire to start drafting an OP-ICESCR, along with Azerbaijan,

Belgium, Croatia, Finland, Italy, Iran, Portugal, Slovenia, Timor Leste and Turkey: Third
Working Group Session Report, supra n. 44.

48 Human Rights Council Res. 1/3, 29 June 2006, at para. 2.
49 Ibid. at para. 2.
50 Fourth report of the Open-EndedWorking Group on an Optional Protocol, 30 August 2006, A/

HRC/6/8 (Fourth Working Group Session Report); Draft OP-ICESCR, prepared by the
Chairperson/Rapporteur, Catarina de Albuquerque, 23 April 2007, A/HRC/6/WG.4/2 (con-
taining the Explanatory Memorandum) (Chair’s First Draft).
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options in bracketed text, as ‘in some cases . . . it was not possible to account for
all main views in one provision’.51 The fourth Working Group session was the
first opportunity to discuss, Article by Article, the draft OP-ICESCR, and
deepen the discussions regarding, inter alia, whether the text would establish
both individual and collective complaint mechanisms, whether it would
include an inquiry procedure, the criteria to be used by the Committee in
examining communications, the admissibility criteria for communications,
and how international assistance and cooperation would be addressed.52

After the reading of the first draft Optional Protocol and the resulting dis-
cussions, the Chairperson prepared a first revised draft Optional Protocol,
which included many of the proposals for amendments and new inclusions
that had been made by delegates at the fourth Working Group session.53 In
order to better facilitate discussions and the need to seek instructions from
capitals, the fifth session of the Working Group was divided into two separate
week-long sessions. The first revised draft was considered during the first
week, from 4 to 8 February 2008, where, despite a thorough review of the
entire text, key points of controversy continued to prevent consensus forming
on the main provisions. These unresolved drafting issues included standing,
scope (i.e. the identity of the rights to be subject to the complaints procedure),
criteria for review, reservations and international cooperation and assistance.
After this first week of discussions on the revised text, the Chairperson pre-
pared a second revised draft Optional Protocol,54 which was used as the basis
for the negotiations held during the second part of the fifthWorking Group ses-
sion, held from 31 March to 4 April 2008.55 In addition, after a series of infor-
mal consultations with Working Group delegations in Geneva during 25^28
February 2008, the Chairperson prepared a short paper containing additional
drafting proposals regarding some Articles of the draft OP-ICESCR.56 These
new suggestions addressed further issues of admissibility, interim measures,
criteria for review by the Committee and new proposals for a trust fund to
address the issue of international cooperation and assistance.

The final week of Working Group negotiations focused on addressing these
main points of divergence. After numerous informal consultations, a compro-
mise package proposal was discussed by the regional groups towards the end
of the week, and finally agreement was reached. On the morning of 4 April

51 ‘Chair’s First Draft’, ibid. at para. 2.
52 FourthWorking Group Session Report, supra n. 50.
53 Revised Draft OP-ICESCR, prepared by the Chairperson/Rapporteur, Catarina de

Albuquerque, 24 December 2007, A/HRC/8/WG.4/2 (First Revised Draft).
54 Revised Draft OP-ICESCR, Letter from the Chairperson/Rapporteur, Catarina de Albuquerque,

to the members of the Open-Ended Working Group on an OP-ICESCR, 28 February 2008, A/
HRC/8/WG.4/3 (the second revised draft is contained in the annex to this letter) (Second
Revised Draft).

55 FifthWorking Group Session Report, supra n. 12.
56 Drafting proposals for the OP-ICESCR by the Chairperson-Rapporteur of the Open-Ended

Working Group, 25 March 2008.
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2008, the Open-Ended Working Group decided, by consensus, to transmit the
text of the Optional Protocol to the Human Rights Council for approval.57

Despite the hard work to ensure an instrument that would attract broad sup-
port, participants at the final afternoon of the Working Group witnessed
many delegations making statements to explain that their support for the
transmission of the text to the Council was not (yet) to be considered as endor-
sement of the text itself.58 Particular disagreements over the scope of the
draft OP-ICESCR and the exclusion of Part I (the right to self-determination)
from the complaints procedure were amongst the concerns some delegations
had regarding the compromise text.

The draft OP-ICESCR was then forwarded to the Human Rights Council for
consideration during its eighth session in June 2008, at which time contro-
versy regarding the lack of reference to Part I of ICESCR (the right to self-
determination) led some States to insist in informal consultations that
amendments to the text would be required.59 While others strenuously
argued against opening up the text for further revisions outside of the
Working Group format,60 and some encouraged alternative wording in a pre-
ambular paragraph as a solution, it became clear that to not incorporate the
concerns of those troubled by the exclusion of Part I would spell disaster at
that late stage. Portugal, along with the co-sponsors of the resolution, agreed
to ‘correct’ the scope of the Protocol but insisted that no more amendments
would be considered. The revised text did not explicitly include Part I within
the scope of the OP-ICESCR, but reference to Parts I, II and III were replaced
by more generic (and arguably very vague) wording, specifying that com-
plaints could be brought before the Committee in relation to ‘any of the eco-
nomic, social and cultural rights set forth in the Covenant’.61

The revised text was finally approved without a vote by the members of the
Human Rights Council on 18 June 2008,62 although, again, at least one State
expressly reserved its position until such time as the final decision was ready
to be taken by the General Assembly.63 The draft has now been submitted to
the Third Committee of the General Assembly, which will discuss the matter
in October 2008. It is hoped the text will then be adopted by the plenary of
the General Assembly, and it is expected that this will happen on or before 10

57 The final text of the OP-ICESCR is contained in Annex1 to the Human Rights Council Res. A/
HRC/8/2, 18 June 2008.

58 The United States, India, Denmark, the Netherlands, Japan, Canada, Poland, Norway, Sweden,
New Zealand, German, Pakistan, the United Kingdom, China, Indonesia and Iran: Fifth
Working Group Session Report, supra n. 12 at Part VI, paras 211^55.

59 In particular, this charge was led by Pakistan and Algeria, along with Palestine and Syria:
International Service for Human Rights, ‘Human Rights Council, 8th Session, Session
Overview, 2^18 June 2008’ in Human Rights Monitor Series (Geneva: ISHR, 2008) at 21.

60 Canada, the United Kingdom, Australia and Denmark, ibid.
61 Article 2, OP-ICESCR.
62 Supra n. 2.
63 The United Kingdom.
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December, in celebration of Human Rights Day and in time for the 60th anni-
versary of the UDHR.

It is, however, by no means certain that the text will remain as agreed in the
Working Group, nor that it will be adopted at the General Assembly. The scars
from the process of adopting the Declaration on the Rights of Indigenous
Peoples are still raw,64 preventing many from being overly confident that the
OP-ICESCR will obtain a mere rubber stamp in NewYork.Yet while the process
is far from over, the long journey towards creating the possibility of access to
a universal remedy for violations of ESC rights is nearing its end. Advocates
hope that the variety of compromises included in the text, and the deals bro-
kered to get to this point, will ensure that no delegations are sufficiently win-
ners or losers, and thus no one has enough incentive to open the text up for
further negotiation. This, however, remains to be seen.

Before addressing the key substantive points of the draft Optional Protocol,
it is important to note the value of the various meetings and consultations con-
ducted in parallel with the intergovernmental processes in Geneva. These
events, often involving a range of international experts, NGO representatives
and government delegates, helped progress the discussions in the Working
Group sessions, providing fora in which decision makers could debate issues
and discuss concerns in depth, thus contributing to the overall speed of the
negotiation process in the formal sessions. For example, the informal process
of drafting an Optional Protocol began in January 1995 when a group of
experts met in Utrecht to review the Committee’s early drafting attempts and
produced an alternative protocol.65 Following this, the International
Commission of Jurists (ICJ), an NGO which had been one of those behind
the campaign for an OP-ICESCR, convened meetings on a regular basis on
the topic, starting with a joint consultation with the Office of the High
Commissioner for Human Rights on the topic of the justiciability of ESC
rights in 2001,66 and followed by subsequent meetings in collaboration with

64 In November 2006, members of theThird Committee of the UN General Assembly rejected the
strongly drafted Declaration on the Rights of Indigenous Peoples, although this instrument
had previously been approved by the Human Rights Council on 29 June 2006. Those involved
in blocking the adoption of the draft Declaration at the 60th Session of the General
Assembly were Australia, Canada, New Zealand, the United States of America, Botswana
and Namibia. The draft Declaration was finally adopted a year later, on 13 September 2007.

65 Coomans and van Hoof (eds), The Right to Complain about Economic, Social and Cultural
Rights ^ SIM Special No. 18: Proceedings of the Expert Meeting on the Adoption of an Optional
Protocol to the International Covenant on Economic, Social and Cultural Rights (Utrecht: The
Netherlands Institute of Human Rights, 1995). See further the comprehensive analysis of the
Committee’s draft and the Utrecht draft in: Arambulo, supra n. 20.

66 See, http://www.unhchr.ch/html/menu2/escrwkshop.htm [last accessed 27 September 2008].
See also, further expert seminars convened by the ICJ: Report of the Roundtable on the Draft
Optional Protocol to the International Covenant on Economic, Social and Cultural Rights,
hosted by the International Commission of Jurists, 30 November 2001, available at: http://
www.icj.org/IMG/pdf/doc-55.pdf [last accessed 27 September 2008]; Report of the Expert’s
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the Republic of Croatia in 2003,67 and the Government of Portugal in 2003.68

The French Ministry of Foreign Affairs coordinated a High Level Expert
Seminar on the topic in September 2005,69 and various consultations were
convened in Latin America throughout the years of the Working Group ses-
sions, as well as an African Regional Consultation in Cairo in early 2008.
These were just some of many examples. The Chairperson also convened a
series of expert consultations in Lisbon to discuss drafting questions.

Each of these meetings and consultations provided much needed further
opportunities for governments, civil society and UN experts to discuss and
debate the issues involved in drafting this new complaints mechanism. These
events were complemented by discourse in the academic world, where consid-
eration was also given to the merits of an Optional Protocol.70 After such a
busy two decades of meetings, discussions, reports and consultations, it was a
vast relief to those involved to see that once the decision to commence drafting
had been agreed upon, the process progressed relatively promptly.

3. Overview of the Draft Optional Protocol

The draft Optional Protocol to the ICESCR establishes a new quasi-judicial
function for the Committee (preambular paragraph 6 and Article 1).71 It pro-
vides for a communications (complaints) procedure for ‘individuals and
groups of individuals’ who claim to be victims of violations of any of the ESC
rights contained in the ICESCR: it is therefore considered comprehensive in
scope. Complaints can be brought against any State Party to the Optional
Protocol, but can only be brought by or on behalf of victims who are ‘under
the jurisdiction’ of a State Party (Article 2). Similarly to the OP-CEDAW,72

Roundtable Concerning Issues Central to the Proposed OP-ICESCR, hosted by the
International Commission of Jurists, 26 and 27 September 2002, available at: http://www.icj.
org/IMG/pdf/doc-61.pdf [last accessed 27 September 2008].

67 Report of the International Conference on Economic, Social and Cultural Rights, hosted by
the Republic of Croatia and the International Commission of Jurists, 3 February 2004,
E/CN.4/2004/WG.23/CRP.2.

68 Report of the European Roundtable on Economic, Social and Cultural Rights, hosted by the
Government of Portugal and the International Commission of Jurists, 4 January 2005,
E/CN.4/2005/WG.23/CRP.3.

69 ‘Ministe¤ re français des Affaires e¤ trange' res’, The Spirit of Nantes: Economic, Social and Cultural
Rights forAll Citizens, (Paris: Charles Le¤ opold Mayer Foundation, 2005).

70 See supra n. 20.
71 During the Working Group sessions and other meetings, consideration was given to whether

the Committee on Economic, Social and Cultural Rights is indeed the appropriate body, espe-
cially given its legal status as an ECOSOC mandated body and not a true treaty body.
References to these discussions can be found in all the reports of theWorking Group sessions,
and in Scheinin, ‘The Proposed Optional Protocol to the Covenant on Economic, Social and
Cultural Rights: A Blueprint for UN Human Rights Treaty Body Reform ^ Without
Amending the Existing Treaties’, (2006) 6 Human Rights Law Review 131.

72 Article 2, OP-CEDAW.
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a complaint can be brought under the OP-ICESCR on behalf of an individual or
group victim only with consent, unless the author can justify acting without
this consent (Article 2). As is consistent with all such procedures, complaints
can only be brought if domestic remedies have been exhausted (Article 3(1)),
and if the same matter has not been or is not already being, examined
by another procedure of international investigation or settlement (Article
3(2)(c)).

Like the OP-CEDAW,73 express provision has been made in the OP-ICESCR
for the possibility of interim measures ‘to avoid possible irreparable damage to
the victim or victims of the alleged violations’ (Article 5).74 When it comes to
considering the merits of the case, the Committee will do this in closed meet-
ings (Article 8(2)), in light of all the documentation brought before it (Article
8(1)) and in doing so it ‘may consult, as appropriate, relevant documentation
emanating from other United Nations bodies, specialized agencies, funds, pro-
grammes and mechanisms, and other international organizations, including
from regional human rights systems, and any observations or comments by
the State Party concerned’ (Article 8(3)). Having examined a communication,
the Committee shall transmit its non-legally binding ‘views on the communi-
cation, together with its recommendations, if any, to the parties concerned’
(Article 9(1)).

Besides the individual complaints procedure, the other key feature of the
OP-ICESCR is an inquiry procedure, enabling the Committee to investigate if it
receives ‘reliable information indicating grave or systematic violations by a
State Party of the rights set forth in Parts II and III of the Covenant’ (Article
11 (2)). This inquiry procedure is applicable on an ‘opt in’ basis i.e. a State has
to expressly declare that it recognises the competence of the Committee
before the inquiry procedure can be invoked (Article 11 (1)). The OP-ICESCR
also includes an inter-State complaints procedure, similar to other mecha-
nisms (Article 10).75

While many of these standard provisions mirror others in the texts estab-
lishing the existing complaints procedures, there are a number of aspects of
this new mechanism that mark its divergence from the norm.

The major concession to the concern that the Covenant obligation in respect
of ESC rights is formulated differently to that in treaties on many other rights,
through the inclusion of the principle of progressive realisation and the

73 Article 5(1), OP-CEDAW.
74 The rules of procedure and practice of the Human Rights Committee, the Committee against

Torture, and the Committee on the Elimination of Racial Discrimination, also all allow for
interim measures.

75 The First Optional Protocol to the International Covenant on Civil and Political Rights (OP1-
ICCPR), the ICERD, the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 1984, 1465 UNTS 85 (CAT) and the Convention on the Protection
of the Rights of all Migrant Workers and Members of their Families 1990, GA Res. 45/158, 18
December 1990, A/RES/45/158 (MWC) all include inter-State procedures.
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reference to ‘available resources’ in Article 2(1) of the ICESCR,76 was reflected
in Article 8(4). This provision guides the Committee when examining commu-
nications to ‘consider the reasonableness of the steps taken by the State Party
in accordance with Part II of the Covenant’ and in doing so, to ‘bear in mind
that the State Party may adopt a range of possible policy measures for the
implementation of the rights set forth in the Covenant’ (Article 8(4)).

The OP-ICESCR also differs from other UN complaints procedures by includ-
ing a provision allowing the Committee some discretion as to whether to
consider all of the claims brought before it. Article 4 states: ‘The Committee
may, if necessary, decline to consider a communication where it does not
reveal that the author has suffered a clear disadvantage, unless the
Committee considers that the communication raises a serious issue of general
importance.’

Further, Article 14 of the OP-ICESCR establishes a trust fund, with the aim
of ‘providing expert and technical assistance to States Parties, with the
consent of the State Party concerned, for the enhanced implementation of the
rights contained in the Covenant’ (Article 14(3)). The intention behind the
trust fund is to contribute ‘to building national capacities in the area of
economic, social and cultural rights in the context of the present Protocol’
(Article 14(3)).

For the first time, a formal follow-up procedure has been expressly included
in the text of an optional protocol, building on the existing practice of the
other treaty bodies.77 Article 9 provides that within six months, States Parties
shall submit written responses to the Committee detailing the action they
have taken in response to the Committee’s views and recommendations. In
addition, the OP-ICESCR includes a friendly settlement provision, borrowing
from the practice of the Inter-American Commission on Human Rights,78 and
the European Court of Human Rights.79

4. Contentious Aspects of the Draft Optional Protocol

Many contentious issues were discussed during the OP-ICESCR negotiations,
but five aspects in particular caused the most debate and consternation.
These were: whether the mechanism would allow governments to pick and
choose the rights the Committee had the competence to adjudicate (the ‘a' la
carte approach’) or would instead comprehensively encompass all rights

76 Article 2(1), ICESCR reads: ‘Each state party . . .undertakes to take steps, individually and
through international assistance and co-operation, especially economic and technical,
to the maximum of its available resources, with a view to achieving progressively the full
realisation of the (Covenant rights) . . . .’

77 See further, Elements Paper, supra n. 43 at paras 20 and 1.
78 Article 48(1)(f), American Convention on Human Rights.
79 Article 38(1)(b), European Convention on Human Rights.
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under the ICESCR; who would have standing to bring complaints under the
protocol and whether NGO generated complaints or other collective complaints
would be permissible; the admissibility criteria to be applied; and the criteria
the Committee should apply when examining complaints; and how to include
an appropriate reference to the fact that international cooperation and assis-
tance is for many countries a necessary enabler for the full realisation of ESC
rights. These topics were raised repeatedly throughout the five years of
Working Group sessions, and were particularly addressed in the Chairperson’s
Elements Paper. During the reading of the first draft OP-ICESCR, it became
clear that these would be the areas of most significant divergence in the posi-
tions of delegations, and thus the second week of the fourth Working Group
session was dedicated to addressing some of these concerns in detail. The fifth
session was able to progress by approving many provisions on other matters,
but the discussions on these more contentious aspects showed that a package
encompassing moderately acceptable compromises on all of them would be
the only way to succeed in obtaining agreement on any one of them.

A. Scope

One of the main priorities for many human rights advocates has always been
to ensure an OP-ICESCR would be comprehensive in scope, so that complaints
could be brought to the Committee in relation to all of the rights in the
ICESCR, as well as all levels of State obligations, including the duties to respect,
protect and fulfil ESC rights.80 The possibility that States could exclude some
rights or levels of obligations through either opting in or out of rights which
could be selected a' la carte was formally left on the table until the very end of
negotiations, although from early sessions of the Working Group it had been
apparent that the majority of States were in favour of a comprehensive
mechanism.81 Support from two of the main regional groups, the African
Group and the Group of Latin American and Caribbean (GRULAC) States,
helped guarantee the numbers for a comprehensive approach.

In her first draft, the Chairperson included both possibilities, also including
in Article 2(1) a further bracketed option to restrict communications to

80 NGOs had insisted upon this as one of the ‘minimum criteria’ for an OP-ICESCR: see state-
ments by, inter alia, the NGO Coalition for an Optional Protocol to the International
Covenant on Economic, Social and Cultural Rights (the NGO Coalition), the International
Federation for Human Rights (FIDH), Amnesty International, the International Commission
of Jurists (ICJ), the FoodFirst Information and Action Network (FIAN) and the International
Network for Economic, Social and Cultural Rights (ESCR-Net), available at: www.opicescr-
coalition.org. [last accessed 27 September 2008].

81 Belgium, Bolivia, Brazil, Burkina Faso, Chile, Ecuador, Egypt (on behalf of the African Group),
Ethiopia, Finland, France, Guatemala, Italy, Liechtenstein, Mexico, Nigeria, Norway, Peru,
Portugal, Senegal, Slovenia, South Africa, Spain, Sweden, Uruguay and Venezuela were
amongst those States to express support for the comprehensive approach: Fourth Working
Group Session Report, supra n. 50 at para. 33.
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Parts II and III (but not Part I, which, as noted, covers the right to self-determi-
nation) of the ICESCR. The report of the fourth session of the Working Group
summarises well the key concerns regarding an ‘a' la carte’ approach: it ‘would
establish a hierarchy among human rights, disregard the interrelatedness
of Covenant provisions, amend the substance of the Covenant, disregard
the interest of the victims, and defy the purpose of the optional protocol
to strengthen the implementation of all economic, social and cultural
rights’.82 Indeed, the OP-ICESR would have been unique among the UN
human rights instruments if it had allowed for some rights to be singled out
for justiciability but not others.

For the Russian Federation in particular, the primary concern in terms
of the selection of rights to be covered by the Protocol was excluding claims
on the basis of violations of the right to self-determination (as contained
in Article 1 of the ICESCR). For some States in favour of an ‘a' la carte’ approach,
the opportunity to exclude Part I of the ICESCR from consideration was
an acceptable compromise,83 and for some it appeared to be consistent
with their understanding of a comprehensive approach,84 as they did not
necessarily consider self-determination to be an individually enforceable
right under a completely comprehensive model anyway. The Working Group
agreed on a ‘limited comprehensive’ scope, which provided that claims
could be brought for violations of all rights contained in Parts II and III
of ICESCR.

Although this compromise seemed acceptable at the Working Group, in the
informal discussions at the Human Rights Council two months later, some
States took particular exception to this aspect, refusing to accept the exclusion
of Part I, and claiming that this would undermine the indivisibility of all
human rights, and signal a step backwards in terms of universal protection.85

In the end, the ‘limited comprehensive’ approach did not survive the back
room negotiations. The text was amended to allow for complaints regarding
violations of ‘any of the economic, social and cultural rights set forth in the
Covenant’ (Article 2). The decision to amend the previously agreed language,
‘in the margins of [the] Human Rights Council’,86 was highly contested, both

82 FourthWorking Group Session Report, supra n. 50 at para. 33.
83 The United Kingdom, Australia, Greece, India, Morocco, Russia and the United States: Fourth

Working Group Session Report, supra n. 50 at para. 36.
84 Egypt, ibid. at para. 35.
85 The President of the Committee on Economic, Social and Cultural Rights, Philipe Texier, sup-

ported this view that the exclusion of Part I and reference solely to Parts II and III would
breach the notion of indivisibility of all human rights: Letter from Philip Texier to Catarina
de Albequerque (in French only), 19 May 2008, available at: http://www2.ohchr.org/english/
issues/escr/docs/LetterCatarina190508.pdf [last accessed 25 August 2008].

86 Statement by the representative of the United Kingdom to the Human Rights Council during
the ‘explanation after the vote’ on Res. 8/2, 18 June 2008, available on the Human Rights
Council extranet, at http://portal.ohchr.org/portal/page/portal/HRCExtranet [last accessed
27 September 2008].
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in informal discussions and then in statements made to the plenary of the
Council once the OP-ICESCR had been approved.87 While the process of renego-
tiating a careful compromise beyond the Working Group was the key problem
for many States at the Human Rights Council, a potentially more serious con-
cern remains in terms of the future interpretation of the OP-ICESCR and the
vague nature of the new wording. Some see the ability to bring complaints
regarding ‘any of the economic, social and cultural rights set forth in the
Covenant’ as a more comprehensive possibility than restrictions based on
Parts II and III. Yet, some States made a point of clarifying that their interpre-
tation of the amended provision, and the ICESCR, was that the right to self-
determination by itself ‘could not be invoked to trigger a complaint’.88

In its original decision on this matter, the Working Group was influenced
not just by political expediency in its desire to exclude Part I, but also by the
affirmations by the representative of the Committee that it would adopt an
approach consistent with the Human Rights Committee (HRC), which for
some reinforced a belief that inclusion of Part I would be redundant. The HRC
has long maintained that it has no competence to hear claims regarding
stand-alone violations of this right.89 However, the HRC has in fact sustained
the relevance of the right to self-determination in relation to other rights, and
thus ensured its continued applicability in the HRC’s complaint procedure,
and its ability to adjudicate cases involving violations of the right to self-deter-
mination in conjunction with violations of other rights.90 The exclusion of the
right of self-determination from the scope of the Committee’s review when con-
sidering complaints under the individuals and groups of individuals communi-
cations procedure and the inquiry procedure therefore risked being major
retrogression in the legal protection of human rights.

B. Standing

The effectiveness of any adjudicatory mechanism rests, in a large part, on
its locus standi provisions. The Chairperson’s first draft OP-ICESCR took
a broad approach to this, providing standing for both ‘individuals and groups
of individuals’ and collective complaints.91 The inclusion of both individuals
and groups of individuals is not particularly newçthe International
Convention on the Elimination of all Forms of Racial Discrimination (ICERD)

87 International Service for Human Rights, supra n. 59.
88 The United Kingdom,Turkey, Canada, Australia and Switzerland, ibid.
89 See, for example, Ominayak (Lubicon Lake Band) v Canada (167/1984), CCPR/C/38/D/167/1984

(1990) at para. 32.1; E.P. et al. v Colombia (318/1988), CCPR/C/39/D/318/1988 (1990) at para.
8.2; and A.B. et al. v Italy (413/1990), CCPR/C/40/D/413/1990 (1991) at para. 3.2.

90 See, for example, Diergaardt et al. v. Namibia (760/1997), CCPR/C/69/D/760/1996 (2000); 8
IHRR 46 (2001) at para. 10.3.

91 Collective complaints were provided for in Article 3 of the Chair’s First Draft, supra n. 50.
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and OP-CEDAWexpressly provide standing for groups of individuals, as do the
rules of procedure for the HRC.92 This was generally supported, as was the
importance of the role national and international NGOs play in submitting
communications on behalf of victims.93 However, the final text does not grant
standing to NGOs to file communications in their own right: they may do so
only on behalf of individuals or groups of individuals claiming to be victims.
An attempt to restrict NGO involvement to only those organisations with
ECOSOC consultative status was defeated after concerns were raised by
Belgium, Brazil, Ecuador, Ethiopia, Mexico and the NGO Coalition.94

The option of collective complaints, provided for in Article 3 of the
Chairperson’s first draft OP-ICESCR, raised some consternation. For European
States, this possibility was somewhat familiar, as under the European Social
Charter, ESC rights complaints may be brought by registered NGOs or trade
unions as collective complaints.95 Yet the concept received lukewarm support
at theWorking Group.96 Many States were against the idea.97 Despite warnings
from Portugal that some of the rights in the ICESCR are collective rights,98

and thus potentially only enforceable under an OP-ICESCR that encompasses
collective complaints, the proposed Article 3 on collective communications
was deleted. It will be for the Committee to decide whether a trade union may
be regarded as a ‘group of individuals’ with standing to bring claims concern-
ing trade union rights under Article 8.

From the perspective of human rights law and practice, another interesting
aspect of the negotiations regarding standing was the proposal to allow the
Committee to grant amicus standing to NGOs and National Human Rights
Institutions (NHRIs).99 There was some discussion about how the usual lan-
guage of amicus curiae would not be appropriate for a quasi-judicial body
(a matter easily resolved by alternative wording), and how formalised such
a possibility needed to be, including whether it was more appropriate for inclu-
sion in the rules of procedure rather than the instrument itself. A small
number of States were disinclined to include an express amicus possibility,

92 See further the analysis of this in the Elements Paper, supra n. 43 at para. 10.
93 Belgium, Mexico, Norway, Spain and the NGO Coalition: Fourth Working Group Session

Report, supra n. 44 at paras 44 and 54.
94 FourthWorking Group Session Report, supra n. 44 at para. 54.
95 Optional Protocol to the European Social Charter 1995.
96 In the lead-up to the third session, the following States had expressed interest in collective

communications: Ethiopia (on behalf of the African Group), the Netherlands, Canada,
Finland, Mexico and Portugal. Later, it was also supported by the ICJ and FIDH: Fourth
Working Group Session Report, supra n. 50 at para. 56.

97 Algeria, Australia, Belarus, Burkina Faso, China, Colombia, Ecuador, Egypt (on behalf of the
African Group), Greece, India, Japan, Morocco, Nigeria, Norway, the Republic of Korea,
Russia, Senegal,Tanzania, the United Kingdom, Ukraine, the United States and Venezuela.

98 Article 8(1)(b) and (c) of ICESCR.
99 Proposed as Article 1 bis. See further, Fifth Working Group Session Report, supra n. 12 at

para. 42.
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stating that third party participation rights were already provided for.100 A lack
of express precedent in other similar optional protocols was also cited as
reason for its non-inclusion,101 although it appears the door is still open to
address the matter either through the rules of procedure or Committee prac-
tice. If pursued, thought will need to be given to the separation of the consid-
eration of admissibility and merits, in order to facilitate the participation of
third parties not already involved in the case. Presumably, documentation
from NGOs and NHRIs may be consulted by the Committee under Article 8(3).

C. Admissibility

Many delegations at the Working Group were in favour of relying upon pre-
viously accepted wording from other human rights instruments when it came
to specifying aspects of admissibility criteria such as the exhaustion of domes-
tic remedies, the exclusion of ill-founded and anonymous complaints, and the
question of time limits on the lodging of claims. Nonetheless, there was debate
for several years over how to precisely formulate the rule requiring exhaustion
of domestic remedies. After early calls to insert an additional requirement to
exhaust regional remedies were rejected,102 the negotiations centred around
the second sentence in the former Article 4(1)çthe requirement that available
domestic remedies have to be exhausted ‘shall not be the rule where the appli-
cation of such remedies is unreasonably prolonged or unlikely to bring effec-
tive relief’. Burkina Faso, Canada, China, Ecuador, Egypt (on behalf of the
African Group), Poland and the United States wanted the phrase ‘unlikely
to bring effective relief’ deleted.103 This bid was successful, despite the insis-
tence by others that the wording was agreed language from the OP-CEDAW,
OP-CRPD, CAT and the MWC.104 At least one delegation reminded the
Working Group that the exhaustion of domestic remedies requirement does
not apply when no such remedies exist at the national level.105

The discussion about admissibility was the opportunity for delegates to
also raise traditional concerns that a complaints procedure would ‘open
the floodgates’ to hundreds or thousands of complaints regarding violations
of ESC rights. In the first and second sessions of the Working Group, there
had seemed to be (an unfounded or at least unproven) correlation being made
between the fact that there are many millions of people living in poverty and

100 See further, FourthWorking Group Session Report, supra n. 50 at para. 41.
101 Ibid.
102 Originally raised by Egypt, later taken up as a suggestion by the United Kingdom, and

dropped before being included in any drafting: Fourth Working Group Session Report, supra
n. 50 at para. 62.

103 Fourth Working Group Session Report, supra n. 50 at para. 59 and Fifth Working Group
Session Report, supra n. 12 at para. 49.

104 FifthWorking Group Session Report, supra n. 12 at para. 49.
105 Ibid.
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deprivation, and the possibility or likelihood that such circumstances would
give rise to the lodging of an individual complaint. In the first week of the
fifth session of the Working Group, Canada, New Zealand and the United
Kingdom proposed addressing this potential overload through the inclusion of
new wording referring to the Committee’s discretion to consider a case on the
basis of whether the victim was likely to suffer some ‘significant disadvantage’,
or unless the communication raised a ‘serious issue of general importance’.106

Again, this proposal was attractive to some of the European governments, as
it echoed familiar recent proposals to reform the procedures and thereby
reduce the caseload of the European Court of Human Rights.107 Yet there was
significant opposition to pre-emptively including such a provision, as it ‘would
seem to imply that some violations could be considered insignificant, which
[is] unacceptable’.108 Other wording was suggested, including a need to show
‘clear detriment’, until it was decided to settle on ‘clear disadvantage’. This
phrase currently lacks legal content, and so it will be interesting to see how,
if at all, it is interpreted by the Committee.

D. Criteria for Review

Article 8(4) of the draft OP-ICESCR reads:

When examining communications under the present Protocol, the
Committee shall consider the reasonableness of the steps taken by the State
Party inaccordancewithPart II of theCovenant. Indoingso, theCommittee
shall bear in mind that the State Party mayadopt a range of possible policy
measures for the implementationof the rights set forth in the Covenant.

States such as the United States of America and Canada had long argued in the
Working Group that the progressive nature of ESC rights and the ‘available
resources’ limitation recognised in the Contracting Parties’ basic obligations
in Article 2(1) of the Covenant, made justiciability difficult, if not impossible,
at the universal level. Additionally, other States, if not denying the possibility,
had nonetheless raised serious concerns about how the Committee would
approach cases involving questions on resource allocation and assessments
of the sufficiency of steps taken by the Government to realise the rights.109

At various formal and informal sessions, the Committee’s representative at the
Working Group, Professor Eibe Riedel, was questioned about what approach
he foresaw the Committee adopting. Concerns about the Committee’s potential
over-involvement in policy setting prompted a desire to curtail this through

106 FifthWorking Group Session Report, supra n. 12 at para. 59.
107 See the admissibility requirement proposed by Article 12, Protocol 14 to the European

Convention on Human Rights.
108 FirthWorking Group Session Report, supra n. 12 at para. 59.
109 In particular, Canada, the United Kingdom and Australia.
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the inclusion of criteria in the text of the OP-ICESCR, which would guide the
Committee as to the standard it was to apply when undertaking its considera-
tion of the merits of the claim.

Thus, discussions began in the fourth Working Group session about an
explicit requirement that the Committee grant to the State a margin of appre-
ciation, and the inclusion of a ‘reasonableness’ standard, both contained in
Article 8(4) of the Chairperson’s initial draft.110 There were strong objections
to such inclusions, in particular the margin of appreciation doctrine.111 The
reasonableness standard, influenced by the South African Constitutional
Court’s jurisprudence on ESC rights which relies strongly on this standard
of review,112 was cautiously supported by NGOs, with the proposal that it be
coupled with ‘effectiveness’, while the Chair later suggested ‘reasonableness
and appropriateness’ would be more useful.113 Some delegates, mainly those
less familiar with the English common law legal system, were reluctant to use
reasonableness as a standard for review,114 despite the proposals from the
United Kingdom that an explanatory annex be included to define the con-
cept.115 Some preferred a mandatory application of the margin of appreciation
doctrine to alleviate their concerns, with Canada, Denmark, Greece, the
Netherlands, New Zealand, Norway, Sweden, Turkey and the United Kingdom
additionally requesting that qualifiers such as ‘broad’ or ‘wide’ be included in
order to further entrench the State’s discretionary powers.116 The proposal
was criticised as an attempt to import an European principle into international
law117ças although the margin of appreciation doctrine is relatively well
established at the European Court of Human Rights,118 it has not been codified,
least of all in an international instrument.

110 Supported by Belgium, Chile, Finland, Germany, Mexico, the Netherlands, Portugal, Slovenia
and Spain at the Fourth Working Group Session and Australia, Austria, Germany, Greece,
the Netherlands, New Zealand, Slovenia and Sweden at the Fifth session: Fourth Working
Group Session Report, supra n. 50 at para. 94 and Fifth Working Group Session Report,
supra n. 12 at para. 88.

111 The removal of the words ‘margin of appreciation’ was requested by Argentina, Bangladesh,
Belgium, Chile, Costa Rica, Ecuador, Finland, France, Germany, India, Liechtenstein, Mexico,
Portugal, the Russian Federation, Sri Lanka and the NGO Coalition for an OP-ICESCR: Fifth
Working Group Session Report, supra n. 12 at paras 11, 91, 169 and 171.

112 See The Government of the Republic of South Africa and others v Irene Grootboom and others
[2001] (1) SA 46 (CC).

113 FifthWorking Group Session Report, supra n. 12 at para. 168.
114 Azerbaijan, Denmark, Nigeria, Norway and Russia expressed their objection at the Fourth

Working Group Session, and Ecuador, Egypt (on behalf of the African Group), Guatemala,
India, Lichtenstein, Mexico, Peru, Sri Lanka and the NGO Coalition for an OP-ICESCR asked
for its deletion at the Fifth Working Group: Fourth Working Group Session Report, supra n.
50 at para. 94; and FifthWorking Group Session Report, supra n. 12 at para. 88.

115 Fourth Working Group Session Report, supra n. 50 at para. 94 and Fifth Working Group
Session Report, supra n. 12 at para. 88.

116 FifthWorking Group Session Report, supra n. 12 at para. 91.
117 Ibid. at para. 171.
118 Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of Proportionality in the

Jurisprudence of the ECHR (Antwerp: Intersentia, 2002).
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What resulted from these discussions in Article 8(4) was a moderate com-
promise: the inclusion of the criteria of ‘reasonableness’, but no mention of a
need to apply a margin of appreciation. Although no explicit margin of appre-
ciation is included, States are still granted discretion through the application
of the second sentence of Article 8(4).

E. International Cooperation and Assistance

How to reflect the crucial role of ‘international assistance and cooperation’, as
enshrined in Article 2(1) of ICESCR, was always going to be one of the most
difficult aspects of the OP-ICESCR to draft. Many delegates, especially those
from the African Group and GRULAC States, highlighted the potential for inter-
national cooperation to be a ‘tool to ensure a better implementation of eco-
nomic, social and cultural rights in general, and of the Committee’s views and
recommendations in particular’.119 The Chairperson, in her first draft, had
drawn upon the example of the wording of Article 22 of the ICESCR and
Article 45(3) of the Convention on the Rights of the Child, to include a provi-
sion (Article 13 in the Chair’s first draft) enabling the Committee to transmit
its views and requests for technical cooperation directly to the relevant agen-
cies ‘so that the agencies and programmes in question could identify tangible
international measures to assist a State in need’.120

The Chairperson had also incorporated a second provision, on the sugges-
tion from Egypt (on behalf of the African Group), to establish a special volun-
tary fund which would support States facing serious resource constraints in
their efforts to guarantee ESC rights and better enable them to implement the
recommendations of the Committee. This provision (formerly Article 14) was
based on the example of similar funds existing under the Optional Protocol to
the Convention Against Torture (OP-CAT) and the Rome Statute of the
International Criminal Court.121 It was, however, not supported by many
Western States, including Australia, Belgium, Denmark, France, Liechtenstein,
the Netherlands, New Zealand, Sweden, Switzerland, the United Kingdom and
the United States. The language referring to the voluntary nature of the fund
was dropped, amidst, on the one hand, arguments that any obligatory fund
would be impossible to support, and, on the other, reminders that the inclusion
of international cooperation and assistance in Article 2(1) of the ICESCR
entailed corollary duties.122 Yet, without the express requirement that the
fund be established by obligatory contributions, it is voluntary in nature.

119 Explanatory Memorandum, supra n. 50 at para. 35.
120 Ibid.
121 See, for example, Article 26, OP-CAT.
122 FourthWorking Group Session Report, supra n. 50 at paras 164 and 165.
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In the fourth and fifth Working Group sessions, these two draft provisions
(which were eventually merged into one, nowArticle 14) were much discussed,
with debate over whether the Committee or the State should be specified as
the party requesting the assistance, and how victims could be the beneficiaries
of the trust fund either as direct recipients of funding to remedy their viola-
tion, or through receiving assistance to bring claims under the OP-ICESCR.123

Criticism was levelled at a fund directed towards providing financial ‘rewards’
to human rights violators through creating a direct link between violations
and access to funding.124 As one of the pivotal aspects of the compromise pack-
age position, the final decision was made to include the provision establishing
a trust fund; access to the fund by victims was excluded (Article 14(3)).

5. Other Key Aspects of the Draft Optional Protocol

Outlined above are some of the key controversial aspects of the OP-ICESCR, but
these were no means the only areas of discussion and divergence of opinion.
Numerous other aspects of the OP-ICESCR and the surrounding negotiations
deserve consideration, although it is not possible to sufficiently explore these
in this article. For example, one of the issues which arose for the first time in
the reading of the first draft, and continued to be problematic until the last
week of discussions, was the wording of the preamble, in particular whether
or not the grounds of discrimination should be expressly stated. The Chair’s
initial proposal was to note, in preambular paragraph 2, that ‘the Universal
Declaration of Human Rights proclaims that all human beings are born free
and equal in dignity and rights and that everyone is entitled to all the rights
and freedoms set forth therein, without distinction of any kind’. At the fourth
Working Group session Egypt (on behalf of the African Group) proposed that
the final words in the Chair’s draft sentence be replaced by the list of grounds
of discrimination contained in Article 2 of the UDHR.125 Others objected,126

insisting that the wording in the Chair’s draft better reflected the progressions
in human rights that had occurred since 1948: the elephant in the room
being discrimination on the grounds of sexual orientation and gender identity.
Egypt won with its determination to see the UDHR grounds spelt out, although
as this list is non-exhaustive it does not comprehensively exclude other forms

123 Ibid. at para. 168 and Fifth Working Group Session Report, supra n. 12 at paras 117, 184 and
191^4.

124 FifthWorking Group Session Report, ibid. at para. 114.
125 FourthWorking Group Session Report, supra n. 50 at para. 21.
126 Argentina, Mexico, Portugal, Spain, Switzerland and the United Kingdom: Fourth Working

Group Session Report, supra n. 50 at para. 21. At the Fifth Working Group Session, Belgium,
Canada, Chile, Costa Rica, Ecuador, Finland, France, Haiti, the Islamic Republic of Iran,
Mexico, Poland and the NGO Group had added their voices in favour of the more general
wording in the Chair’s draft: FifthWorking Group Session Report, supra n. 12 at para. 17.
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of discrimination from being considered. It was, however, a lost opportunity to
reaffirm the language of the most recent human rights treaty, the Convention
on the Rights of Persons with Disabilities (CRPD), which recognises an entitle-
ment to rights ‘without distinction of any kind’.127

Another interesting debate occurred around the question of whether to
allow reservations, or specifically exclude this possibility, or leave the matter
unspoken in the OP-ICESCR. While the last option was the one eventually
agreed, long debates preceded this decision. On the one hand NGOs and
others argued that a provision allowing for reservations would be akin to
introducing an ‘a' la carte approach’ via the back door, and many States strenu-
ously opposed allowing reservations for a procedural instrument.128 Yet some
delegations, such as that of Denmark, considered that an express provision
allowing for reservations would better enable global ratification.129 Again, a
compromise was made, and the opportunity to affirm the incompatibility of
reservations with such an instrument, as had been done in the OP-CEDAW,130

was lost. It will now be up to the Committee to take a view about the validity
of a respondent State’s reservation so that it can apply the OP-ICESCR in a par-
ticular case, although, in accordance with the law of treaties, the final decision
as to whether a reservation is consistent with the ‘object and purpose’ of the
OP-ICESCR, and hence valid, will rest with the Contracting States.

Despite the somewhat traditional approaches taken to the preamble and the
question of reservations, the OP-ICESCR does reflect some of the more progres-
sive aspects of other universal human rights instruments. It provides for
interim measures to be requested if a victim faces possible ‘irreparable
damage’ (Article 5). The inclusion of this in the text of the Optional Protocol
itself is consistent with OP-CEDAW’s similar provision, and is an improvement
upon the way in which the HRC, the Committee against Torture and the
Committee on the Elimination of Racial Discrimination must rely on their
rules of procedure for the authority to order such measures. Such a measure
had been staunchly supported by NGOs and States who considered that
‘[t]he function of interim measures to prevent irreparable harm was of such
importance that the matter should not be deferred to the Committee’s rules
of procedure.’131 A potentially retrogressive proposal from Norway that
the voluntary nature of such requests be made clear in the wording of the

127 Preambular at para. 2, OP-CRPD.
128 Argentina, Belgium, Chile, Finland, Germany, Mexico, Portugal, South Africa and Venezuela:

FourthWorking Group Session Report, supra n. 50 at para. 140.
129 Ibid. at para. 139.
130 Article 17, OP-CEDAW.
131 Supporters of the inclusion of an interim measures provision included Argentina, Belgium,

Brazil, Chile, Ecuador, France, Finland, Liechtenstein, Mexico, Peru, Portugal, Spain,
Uruguay, Venezuela, Poland, South Africa, Uruguay, Amnesty International, ESCR-Net, FIAN
and the ICJ: FourthWorking Group Session Report, supra n. 50 at para. 67.
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provision was rejected.132 A proposal to limit the use of interim measures to
‘exceptional circumstances’ was, however, agreed.133

The OP-ICESCR also expressly provides for an inquiry procedure, expanding
the Committee’s functions even further. The inclusion of an inquiry procedure
in the Chairperson’s draft had prompted debate about the need for the
Committee to have such a function given that the UN Special Procedures also
have the possibility of investigating potential ESC rights violations. Thanks to
the support of Austria, Brazil, Chile, Costa Rica, Ecuador, Finland,
Liechtenstein, Portugal, Senegal, South Africa, Sweden and the NGO
Coalition, amongst others, the mechanism was retained, despite opposition
from Australia, China, Egypt, India, Russia and the United States.134 Those in
favour noted the importance of a mechanism that could be used by individuals
and groups facing difficulties in accessing the individual communication pro-
cedure or facing danger of reprisal.135 The chief question then became whether
the procedure should be ‘opt-in’ or ‘opt-out’. A similar procedure established
under the OP-CEDAW allows States to ‘opt-out’, and the Convention Against
Torture provides the possibility for States to enter a reservation declaring they
do not recognise the competence of the Committee in relation to the inquiry
function (Article 20). Despite these precedents for ‘opt-out’ procedures, the OP-
ICESCR adopts an ‘opt-in’ method, providing in Article 11(1) that ‘[a] State
Party to the present Protocol may at any time declare that it recognizes the
competence of the Committee’ to conduct an inquiry if it ‘receives reliable
information indicating grave or systematic violations by a State Party of any
of the economic, social and cultural rights set forth in the Covenant’ (Article
11(2)). Thus the mechanism, although included, will require positive support
by States in order to be of any use.

Finally, it may surprise some readers to see that Article 10 contains an inter-
State complaints procedure, mirroring the provisions in the OP1-ICCPR,
ICERD, CAT and CMW,136 all of which remain unused to date. There had been
some discussion at the various Working Group sessions about the efficacy of

132 Fifth Working Group Session Report, supra n. 12 at para. 160. The HRC has taken the view
that failure to comply with its interim measures are ‘grave breaches’ of a state’s obligations
under the OP1-ICCPR to permit the consideration of communications: Piandiong v
Philippines (869/99), CCPR/C/70/D/869/1999 (2000); 8 IHRR 349 (2001).

133 This had been suggested by the Chairperson and supported byArgentina, Bangladesh, Brazil,
Canada, Denmark, Egypt, France, Germany, Greece, Japan, Mexico, the Netherlands,
Portugal, Spain, Sweden, the United Kingdom and the United States, although it was consid-
ered redundant by Finland, Switzerland, Amnesty International, ICJ and the NGO Coalition:
FifthWorking Group Session Report, ibid. at para. 158.

134 FourthWorking Group Session Report, supra n. 50 at para. 111.
135 Ibid.
136 Article 21, CAT and Article 76, MWC.
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including a provision that had remained unused in similar instruments.137 The
Chairperson suggested that theWorking Group

consider the extent to which an inter-State procedure might be a means
by which a treaty body could provide its good offices in order to seek a
friendly solution between States having made an appropriate declaration
to accept such an instrument, [for example] in relation to concerns over
international cooperation and assistance.138

This approach reflects anecdotal reports that, although no claims have been
progressed through the inter-State complaints procedures established by other
instruments, their mere existence provided useful tools for international diplo-
macy. In the ensuing discussions at theWorking Group, some States confirmed
that such a procedure had proved to be useful in the regional human rights
systems.139

The inclusion of this provision is indeed a positive retention, as not only
does it ensure that for the sake of any potential future unification of the
treaty body communications procedures there is no significant gap when it
comes to inter-State justiciability of human rights, but also it leaves open the
door for possible developments in international jurisprudence in this regard.
We are entering an era where inter-State dispute settlement mechanisms are
increasingly being used to settle matters relating to human rights. For exam-
ple, the International Court of Justice has decided its first contentious case on
human rights issues, DRC v Uganda,140 and issued its first Advisory Opinion
commenting on human rights obligations specifically related to ESC rights
and the ICESCR, in its Advisory Opinion on the Legal Consequences of the
Construction of aWall in the Occupied Palestinian Territory.141 It is also soon to
hear the first request for the provisional measures in a case brought specifi-
cally on the grounds of alleged violations of a human rights treaty, in proceed-
ings filed by Georgia against Russia.142 In short, these developments show us
that the inter-State complaints procedures of the UN treaty bodies may not

137 For instance, in the FourthWorking Group Session, China, Ecuador, Ethiopia, Japan, Norway
and the United Kingdom suggested it be deleted, some expressly on the basis that similar
procedures had remained unused: Fourth Working Group Session Report, supra n. 50 at
para. 109.

138 Elements Paper, supra n. 43 at para. 34.
139 FourthWorking Group Session Report, supra n. 50 at para. 109.
140 Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic of the Congo

v Uganda), Judgment of the International Court of Justice, 19 December 2005.
141 Legal Consequences of the Construction of aWall in the Occupied Palestinian Territory, Advisory

Opinion of the International Court of Justice, 9 July 2004.
142 See further, the press releases of the International Court of Justice,‘Georgia submits a Request

for the indication of provisional measures’, 14 August 2008, and ‘Georgia institutes proceed-
ings against Russia for violations of the Convention on the Elimination of All Forms of
Racial Discrimination’, 12 August 2008, available at: http://www.icj-cij.org/docket/files/140/
14661.pdf and http://www.icj-cij.org/docket/files/140/14659.pdf respectively [last accessed
24 August 2008].
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remain idle forever, and thus it is forward-thinking (if probably somewhat
unintentionally on the part of most Working Group members) to include such
a traditional provision in relation to ESC rights.

6. Preliminary Assessments of Potential Successes
and Impacts

If the OP-ICESCR text is adopted by the General Assembly, hopefully later this
year, it will enter into force three months after the tenth State has ratified or
acceded to the instrument (Article 18). Given the speed with which the OP-
CPRD entered into force, and the broad support for the OP-ICESCR expressed
by many delegations, one can only hope that the OP-ICESCR’s final steps
towards implementation will also be fast and smooth. What will remain a
longer term task for the human rights community is gathering an accurate
picture as to whether the campaign for access to justice for victims of ESC
rights violations has truly been enhanced through the adoption of this
mechanism. It will take time, after the eventual adoption of the OP-ICESCR, to
assess whether the mechanism really does ‘ensure effective protection for vic-
tims of violations of economic, social and cultural rights’, as the Chairperson
and others hope it will.143 Thus, it could be reasonably argued that any assess-
ment of the potential impact of this mechanism is, at this stage, likely to be
little more than premature hypothesising. Yet, it is nonetheless important to
begin to establish a framework for some form of assessment, lest we continue
along the road of proliferation of international mechanisms without giving
due thought to their added value.

There are several ways in which such assessments could be structured. For
example, we could take the number of States ratifying the OP-ICESCR as a
guide to the success of the mechanism and what degree of impact it will have
upon ratifying States, and more broadly. Many have taken this approach
towards the Convention on the Protection of the Rights of Migrant Workers
and their Families, claiming that as this instrument has a relatively small
number of signatories, and those few that have ratified are representative of
migrant exporting States, rather than receiving States, this instrument is one
of the ‘weakest’ in the UN armoury. Yet migrant workers advocates claim it is
one of the strongest, based on the tough wording of the Convention and the
refusal of negotiators to weaken textual protections. They are less concerned
about what the short-term number of ratifying parties means for the ‘success’
of the Convention, and more concerned about the longer term consequences
of developing progressive international human rights law and establishing a
body that can clearly adjudicate well articulated rights.

143 FifthWorking Group Session Report, supra n. 12 at para. 3.
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On this basis, does the OP-ICESCR look set to be celebrated or ignored?
It could be said that the last minute decision to make the Optional Protocol
comprehensive in scope saved it from accusations of being an overly weak
text, although some provisions could still have been stronger (see comments
above regarding the role of NGOs as one example). It is difficult to say at this
point how successful the ratification campaign will be: despite the widespread
support from the GRULAC States and the African Group and assurances from
many during the drafting processes that they are eager to ratify, will some
States get cold feet and decide they are not ready to subject themselves to adju-
dication? Will some, perhaps rightly, claim that they do not have the domestic
remedies in place to make entering into an Optional Protocol a desirable
short-term policy option?

The back room critique by some diplomats from developed countries has
been that this Optional Protocol risks being one which is only ratified by devel-
oping countries wishing to access the trust fund, who will claim lack of
resources as mitigating circumstances in relation to all and any complaint
raised against them. Developed States are reluctant to be the only ones held
accountable under such a mechanism, which they see as carrying a risk of
imposing higher standards upon rich countries. Hence, the push by countries
like Australia and New Zealand to promote inclusion of wording referring to a
‘wide margin of appreciation’ for government decisions on resource allocations:
they claimed this would make the Protocol more ‘ratifiable’ by their govern-
ments, and therefore a more ‘effective’ instrument overall. It will be interesting
to see if the result of Article 8’s government-friendly references to standards
of reasonableness and State discretion in adopting ‘a range of possible policy
measures’ heightens the willingness of States to sign on, or whether this
admirable concern for the long-term efficiency of the mechanism was a
smoke-screen for watering down the Committee’s power to intervene.

While the level of acceptance may not provide a full indication as to the
potential impact that this instrument may have, some minimum level of ratifi-
cations will be necessary to bring it into operation and ensure the Committee
can begin receiving complaints. However, when it comes to particular aspects
of the OP-ICESCR, the success of the instrument may be variable. For instance,
in addition to ratification of the primary (optional) instrument, States are
further requested to expressly give the Committee competence to conduct
inquiries. The success of the inquiry procedure will therefore be dependant
first on the forthcoming nature of this consent, and perhaps only subsequently
will broader impacts become visible and relevant.

Taking a more comprehensive comparative analysis approach, one could
assess the OP-ICESCR on the basis of how it compares with other human
rights petitions mechanisms. Does it create more or less adjudicative space for
victims? Does it add to the mechanisms that already exist, and fill gaps in the
system, or is it purely duplicative of what is already out there? Do the
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provisions of the OP-ICESCR reflect progression or retrogression in interna-
tional human rights law and practice, or do they risk repeating exactly the
same mistakes or raising the same problems that we see in other similar
treaty body complaints procedures or regional adjudicatory mechanisms?
Does the OP-ICESCR consolidate best-practice, or reject it? Although, not all
aspects of the Optional Protocol stand up as examples of best-practice in the
UN human rights system, as other complaints procedures are more progressive
in some aspects, the OP-ICESCR does not fare too badly by comparison. For
example, the express provision of interim measures is a positive development
following on from the example of the OP-CEDAW, although the ‘opt in’ nature
of the inquiry procedure is retrogressive when compared with the OP-CEDAW.

Another framework for analysis could be an assessment of whether or not
the OP-ICESCR, in its final drafted form, has the capacity, on a textual basis,
to fully realise the intended goals of the project. For instance, if one of the ben-
efits promoted during the long-running campaign for an OP-ICESCR was that
the Optional Protocol would provide a forum for victims to seek redress for vio-
lations of ESC rights, does the text of the OP-ICESCR adequately and appropri-
ately facilitate this goal? Do the admissibility criteria and standing provisions
sufficiently allow victims of violations to access the forum, or do they amount
to barriers to justice? Do the criteria for review of a claim and the standard to
be applied when reviewing the merits adequately allow the Committee to adju-
dicate violations, or is the margin of appreciation too skewed towards respond-
ing States? Is the OP-ICESCR as worded an instrument that will enable the
Committee to fulfil the goals that proponents of an OP-ICESCR set out to
achieve, such as creating a body of jurisprudence that will further enable inter-
pretation and implementation of ESC rights globally? Will the OP-ICESCR actu-
ally contribute to progress the realisation of ESC rights? Likewise, is the text
appropriately framed to address the concerns and critiques that had been
levelled at the idea of an adjudicatory mechanism on ESC rights? For instance,
does it adequately take into account the difficulty of fulfilling ESC rights for
developing countries, or properly respect the parliamentary sovereignty of gov-
ernments elected to make tough decisions about spending on social policies?

Some of these questions can already be answered, although all will require
further elaboration and assessment as the mechanism begins operation. For
example, in relation to the concern about the difficulty for developing coun-
tries, it appeared in the negotiations that even many of its proponents see the
trust fund as little more than window dressing, and have accepted that due to
its voluntary nature, it is quite likely it may never come into practical opera-
tion. On the question of the contribution the OP-ICESCR makes to the realisa-
tion of ESC rights, as referred to earlier, the former High Commissioner
Ms Louise Arbour has articulated how the mere fact that such an instrument
has been agreed and an adjudicatory mechanism now exists can be seen as a
step towards ending the hierarchy of rights and setting us on track to enhance
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global jurisprudence on ESC rights issues.144 On a more technical level, the
deliberate exclusion of locus standi for NGOs to directly bring claims (without
the requirement they act ‘on behalf of’ victims) can be seen as a failure when
it comes to creating a mechanism that has the best chance of being one that
will provide access to justice. Most victims of ESC rights are those who would
already struggle to access domestic remedies, if such remedies are available,
let alone international remedies. To rule out the possibility for NGOs, who are
usually the entities who bridge the gap between grass roots human rights vio-
lations and international redress mechanisms, to directly bring cases to the
Committee means only those victims with the resources and awareness to file
a petition, and the willingness to be named as complainants, will have the
opportunity to access the complaints procedure.

Applying this functional analysis approach, the preliminary assessment is
again mixed, and serves as little more than a reminder that the task of evaluat-
ing our newest human rights instrument requires more examination and
more time to see how it will work once the finely drafted provisions are put
into practice and interpreted.

7. Preliminary Conclusions

The anticipated adoption of this new instrument may not solve all of the
problems that have plagued the international human rights community for
decades when it comes to ESC rights. It is difficult to assess yet whether
the OP-ICESCR will enhance the coherence of the human rights system in its
treatment of rights, or whether the drafting decisions the Chairperson and
the Working Group members have made along the way will ultimately hinder
this process in various ways. For human rights advocates waiting and hoping
for the final adoption of the text at the end of this year and its subsequent
entry into force, the next step is not only to consider what impact this new
mechanism can have, but also how best to maximise its potential through
initial attempts at developing jurisprudence. The draft OP-ICESCR represents a
significant move forward, but time will tell whether or not it will signal the
real end of the war between civil and political rights and ESC rights.

144 Supra n. 5.
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Human Rights Council 
 

Resolution 8/7. Mandate of the Special Representative of the Secretary-
General on the issue of human rights and transnational 
corporations and other business enterprises 

 

The Human Rights Council, 

 

Recalling Commission on Human Rights resolution 2005/69 of 20 April 2005 on 

the responsibilities of transnational corporations and related business enterprises with 

regard to human rights, 

 

Bearing in mind paragraph 6 of General Assembly resolution 60/251 of 15 March 

2006, 

 

Recalling Council resolutions 5/1 on institution-building of the Human Rights 

Council and 5/2 on the code of conduct for special procedures mandate-holders of the 

Council of 18 June 2007, and stressing that the mandate-holder shall discharge his/her 

duties in accordance with those resolutions and the annexes thereto, 

 

Stressing that the obligation and the primary responsibility to promote and protect 

human rights and fundamental freedoms lie with the State, 

 

Emphasizing that transnational corporations and other business enterprises have a 

responsibility to respect human rights, 

 

Recognizing that proper regulation, including through national legislation, of 

transnational corporations and other business enterprises, and their responsible operation   
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can contribute to the promotion, protection and fulfilment of and respect for human rights 

and assist in channeling the benefits of business towards contributing to the enjoyment of 

human rights and fundamental freedoms, 

 

Concerned that weak national legislation and implementation cannot effectively 

mitigate the negative impact of globalization on vulnerable economies, fully realize the 

benefits of globalization or derive maximally the benefits of activities of transnational 

corporations and other business enterprises and that therefore efforts to bridge 

governance gaps at the national, regional and international levels are necessary, 

 

1.    Welcomes the reports of the Special Representative and in particular the 

identification, through the process of consultations, studies and analysis, of a framework 

based on three overarching principles of the State duty to protect all human rights from 

abuses by, or involving, transnational corporations and other business enterprises, the 

corporate responsibility to respect all human rights, and the need for access to effective 

remedies, including through appropriate judicial or non-judicial mechanisms; 

 

2. Recognizes the need to operationalize this framework with a view to 

providing more effective protection to individuals and communities against human rights 

abuses by, or involving, transnational corporations and other business enterprises, and to 

contribute to the consolidation of existing relevant norms and standards and any future 

initiatives, such as a relevant, comprehensive international framework, 

 

3. Welcomes the broad range of activities undertaken by the Special 

Representative in the fulfilment of his mandate, including in particular the 

comprehensive, transparent and inclusive consultations conducted with relevant and 

interested actors in all regions; 

 

4. Decides to extend the mandate of the Special Representative of the 

Secretary-General on the issue of human rights and transnational corporations and other 

business enterprises for a period of three years, and requests the Special Representative: 



 

(a) To provide views and concrete and practical recommendations on ways to 

strengthen the fulfilment of the duty of the State to protect all human rights from abuses 

by or involving transnational corporations and other business enterprises, including 

through international cooperation; 

 

(b) To elaborate further on the scope and content of the corporate 

responsibility to respect all human rights and to provide concrete guidance to business 

and other stakeholders; 

 

(c) To explore options and make recommendations, at the national, regional 

and international level, for enhancing access to effective remedies available to those 

whose human rights are impacted by corporate activities; 

 

(d) To integrate a gender perspective throughout his work and to give special 

attention to persons belonging to vulnerable groups, in particular children; 

 

(e) Identify, exchange and promote best practices and lessons learned on the 

issue of transnational corporations and other business enterprises, in coordination with 

the efforts of the human rights working group of the Global Compact; 

 

(f) To work in close coordination with United Nations and other relevant 

international bodies, offices, departments and specialized agencies, and in particular with 

other special procedures of the Council; 

 

(g) To promote the framework and to continue to consult on the issues 

covered by the mandate on an ongoing basis with all stakeholders, including States, 

national human rights institutions, international and regional organizations, transnational 

corporations and other business enterprises, and civil society, including academics, 

employers’ organizations, workers’ organizations, indigenous and other affected 

communities and non-governmental organizations, including through joint meetings; 



(h) To report annually to the Council and the General Assembly; 

 

5. Encourages all Governments, relevant United Nations agencies, funds 

and programmes, treaty bodies, civil society actors, including non-governmental 

organizations, as well as the private sector to cooperate fully with the Special 

Representative in the fulfilment of his mandate, inter alia, through the submission of 

comments and suggestions on the issues related to his mandate; 

 

6. Requests the Office of the United Nations High Commissioner for 

Human Rights to organize, within the framework of the Council, a two-day consultation 

bringing together the Special Representative of the Secretary-General, States, business 

representatives and all relevant stakeholders, including non-governmental organizations 

and representatives of victims of corporate abuse, in order to discuss ways and means to 

operationalize the framework, and to submit a report on the meeting to the Council, in 

accordance with its programme of work; 

 

7. Invites international and regional organizations to seek the views of the 

Special Representative when formulating or developing relevant policies and instruments, 

 

8. Requests the Secretary-General and the High Commissioner for Human 

Rights to provide all the necessary assistance to the Special Representative for the 

effective fulfilment of his mandate; 

 

9. Decides to continue consideration of this question in conformity with the 

annual programme of work of the Council. 

 

28th meeting 
18 June 2008 

 
[Adopted without a vote.] 



 
 

 
 

SWITZERLAND’S HOME STATE DUTY TO PROTECT 
AGAINST CORPORATE ABUSE 

 
 

Analysis of legislation and needed reforms in Switzerland to 
strengthen corporate accountability regarding 

human rights and environmental abuses  
 

 
 
 
 
 
 

 
 
 
 
 
 
 

 
 
 
 
 

                                      
  

                         
 

                                                          
 

frisendam
Schreibmaschinentext
Text No. 18Human RightsProf. Dr. Christine Kaufmann



 2 

 

This study was researched and drafted by Carlos Lopez and Simone B. Heri at the Inter-
national Commission of Jurists (ICJ). The contributions and views of the following persons 
are gratefully acknowledged: Prof. Christine Kauffman, Prof. Anne Petitpierre, Me. Josephine 
Boillat (Poncet, Amadruz et Associées, Law firm), Me. François Membrez (Weber, Membrez 
Bruchez, Advocats), Hannah Ellis (CORE-UK), Filip Gregor (ECCJ), Prof. Gilles Carbonnier, 
Prof. Guido Pallazzo, Prof. Eva Maria Belser, and ICJ staff. Elizabeth Umlas edited the study. 
Its content, however, can only be attributed to the members of the coalition of Swiss NGOs. 
 
 
 
Members of the coalition of Swiss NGOs: 
 
Alliance Sud 
www.alliancesud.ch 
 

Fastenopfer 
www.fastenopfer.ch 
 

Amnesty International 
www.amnesty.ch 
 

Gesellschaft für bedrohte Völker 
www.gfbv.ch 
 

Arbeitsgruppe Schweiz Kolumbien 
www.askonline.ch 
 

Greenpeace 
www.greenpeace.ch 
 

Berne Declaration 
www.evb.ch 
 

MultiWatch 
www.multiwatch.ch 
 

Bread for all 
www.brotfueralle.ch 
 

Swissaid 
www.swissaid.ch 

 
 
 
This document is available at: 
www.fastenopfer.ch/csr 
 
 
 
For further information please contact: 
 
Danièle Gosteli-Hauser 
Amnesty International 
dgosteli@amnesty.ch 
+41 31 307 22 18 
 

Oliver Classen 
Berne Declaration 
oliver.classen@evb.ch 
+41 44 277 70 06 
 

 
 

 
BERNE, JULY 2010



 3 

 

TABLE OF CONTENTS 

EXECUTIVE SUMMARY ................................................................................................................................................... 4 

INTRODUCTION............................................................................................................................................................. 9 

1. THE INTERNATIONAL LEGAL AND POLICY FRAMEWORK – THE SWISS POSITION AND ROLE ......................................... 10 
1.1 SWISS INTERNATIONAL HUMAN RIGHTS AND ENVIRONMENTAL OBLIGATIONS.............................................................10 
1.2 TREATMENT OF THE QUESTION WITHIN THE UNITED NATIONS, THE WORK OF JOHN RUGGIE AND THE EUROPEAN DEBATE..12 
1.2.1   THE UNITED NATIONS HUMAN RIGHTS COUNCIL.................................................................................................12 
1.2.2   THE DEBATE AT THE LEVEL OF THE EUROPEAN UNION...........................................................................................13 
1.3  SWITZERLAND’S GENERAL POLICY ON HUMAN RIGHTS, BUSINESS AND CSR...............................................................14 
1.3.1   POLICY COHERENCE.......................................................................................................................................16 
 

2. SWISS LEGISLATION: INCENTIVES AND SANCTION ...................................................................................................... 18 
2.1 THE FEDERAL CONSTITUTION...........................................................................................................................18 
2.2 CORPORATE LIABILITY FOR HUMAN RIGHTS AND ENVIRONMENTAL IMPACTS IN SWISS LAW ...........................................19 
2.2.1  DIRECTORS’ DUTIES AND LIABILITY .....................................................................................................................19 
2.2.2  CORPORATIONS' LEGAL DUTIES AND LIABILITY ......................................................................................................22 
2.2.3  OBLIGATION OF REPORTING ON HUMAN RIGHTS AND ENVIRONMENTAL IMPACTS .......................................................29 
2.3 ACCESS TO JUSTICE/ REMEDY AND GRIEVANCE MECHANISMS..................................................................................33 
2.3.1  LEGAL STANDING ...........................................................................................................................................33 
2.3.2  OBSTACLES TO ACCESS TO JUSTICE.....................................................................................................................34 
2.3.3  SWISS NATIONAL CONTACT POINT ....................................................................................................................36 
2.3.4  A SWISS NATIONAL HUMAN RIGHTS INSTITUTION? ..............................................................................................38 
 

3. SOME EXISTING POLICY INSTRUMENTS AND THE STATE DUTY TO PROTECT .................................................................... 39 
3.1 ROLE OF SWISS EMBASSIES ABROAD AND THE PROMOTION OF BILATERAL DIALOGUES .................................................40 
3.2 PUBLIC PROCUREMENT...................................................................................................................................41 
3.3 SWISS EXPORT RISK INSURANCE .......................................................................................................................42 
3.4 TRADE AND INVESTMENT ................................................................................................................................44 
 

4. OUTLINING THE OPTIONS ......................................................................................................................................45 
4.1   CREATING A PROCESS TO REACH A NATIONAL POLICY ON CSR ................................................................................45 
4.2   ENHANCING COMPANIES' LEGAL DUTIES ............................................................................................................45 
4.2.1   COMPANIES’ DUTY OF CARE FOR SUBSIDIARIES’ IMPACTS ABROAD ...........................................................................45 
4.2.2   COMPANIES’ DUTY OF CARE FOR SUPPLIERS AND OTHER BUSINESS PARTNERS’ IMPACTS ABROAD....................................47 
4.2.3   MANDATORY ENVIRONMENTAL AND SOCIAL REPORTING........................................................................................48 
4.3      POLICIES TO PROMOTE AND ENSURE RESPECT FOR HUMAN RIGHTS AND THE ENVIRONMENT 
              BY ENTERPRISES .............................................................................................................................................50 
4.3.1   COORDINATING MECHANISMS: COUNCILS, COUNSELLORS OR AMBASSADORS‐ OR ALL OF THEM AT ONCE?.......................50 
4.3.2   GOVERNMENT PROCUREMENT AND EXPORT CREDIT AGENCY .................................................................................51 
4.3.3   SOCIAL LABELLING..........................................................................................................................................51 
4.4       MONITORING, GRIEVANCE AND ENFORCEMENT INSTITUTIONS ................................................................................52 
4.4.1   A NATIONAL HUMAN RIGHTS INSTITUTION‐ TO BE REVISITED IN FIVE YEARS ................................................................52 
4.4.2   THE OECD SWISS NATIONAL CONTACT POINT....................................................................................................53 
4.4.3   THE JUDICIARY AND ACCESS TO JUSTICE ..............................................................................................................55 



 4 

 

EXECUTIVE SUMMARY 
 
This study focuses on Switzerland’s implementation of its duty to protect against corporate 
human rights and environmental abuse. The study’s objectives are to review and assess the 
national Swiss legislation and policies and to outline the main areas that may need reform 
and to map the options available to ensure full compliance of Switzerland with its 
international obligations. 
 
The Context 
Switzerland is a state party to most of the universal and European international instruments 
on the protection of human rights, labour rights and the respect for the environment. Treaties 
concerning the protection of human rights and labour rights impose a wide range of 
obligations on States to respect and/or ensure respect for (depending on the formulation of 
each treaty), including to prevent, prohibit and bring an end to third party abuse of rights. In 
some cases, it will require holding those third parties legally responsible. Some provisions in 
certain treaties have been considered as imposing obligations of extraterritorial reach (i.e. 
Convention Against torture, CRC and Geneva Conventions). 
 
The study takes into account Prof John Ruggie’s framework based on three pillars: the 
primary duty of States to protect people against violations of their rights by third parties, 
including businesses; secondly, the responsibility of corporations to respect all human rights; 
thirdly, the need to enhance access to remedies (judicial and non judicial) by victims of rights 
violations by companies. It also takes into account developments and proposals made at the 
European level (such as those made by ECCJ) calling for clearer duties of corporations, access 
to justice and mandatory reporting.  
 
Overall Swiss policy framework  
Despite its intense engagement at the international level promoting a number of initiatives 
Switzerland does not have a unified overall policy on human rights, business and CSR. 
Independent government departments are in charge of human rights at home and abroad 
and of economic matters, and although close coordination is said to exist among them, this 
does not result in a unified policy involving a structure, principles and mechanisms. 
 
Swiss Legal framework on CSR, human rights and environment 
The Swiss Federal Constitution requires State organs to respect human rights and promote 
them in the context of its foreign policy. However, national legislation and policies have not 
developed that mandate to the fullest. 
 
Legal duties of company directors- There are no specific rules in Swiss corporate law imposing 
an obligation on directors to consider the company’s impacts on non-shareholders (including 
human rights impacts on the individuals and communities affected by the company’s 
operations), within or outside Switzerland, except certain provisions of the Law on the 
Protection of the Environment –LPE. Practice in other countries generally links consideration 
of social and environmental impacts to the financial interests of the company. However, the 
law permits the directors to consider the company’s impacts on non-shareholders, provided 
that this is not contrary to the company’s interests.  
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Nor are there specific legal requirements on directors to ensure that subsidiaries, suppliers or 
other business partners take into account human rights considerations. The possibility that 
the parent company be held liable for such impacts (and, as the case may be, that the 
directors’ liability be in turn triggered) is, in principle, limited, as they are different legal 
entities.  
 
The Swiss Criminal Code establishes liability for individuals who commit crimes and this 
applies to company directors as individuals, including in relation to international crimes 
(crimes against humanity, war crimes and genocide). This covers direct perpetrators, 
accomplices and others. Criminal jurisdiction is based on a territorial principle, but in certain 
cases of international crimes and offences against children, it suffices that the perpetrator is in 
Swiss territory even if the offence was committed abroad to trigger Swiss jurisdiction.  
 
Companies’ liability- Environmental law imposes certain obligations on companies to take 
“appropriate measures” to prevent harm from occurring, a duty to inform the buyers and 
consumers about the characteristics and potential impact of the products (i.e. in case of 
biological organisms). Failure to observe these duties would trigger legal liability. 
 
The Swiss legal system also establishes a novel system of criminal liability for corporations, 
yet untested (Article 102 of the Criminal Code): when the individual perpetrator of an offence 
cannot be identified because of the enterprise's lack of organisation; and, for certain specific 
crimes, the enterprise's parallel liability arises due to defective organisation (the enterprise 
has not taken all reasonable and necessary organisational measures to prevent the individual 
from committing the offence).  
 
The principle is that a company and its subsidiary have separate legal personalities and are 
therefore considered as two different legal entities, one not being liable for the activity of the 
other. However, Swiss courts have developed some exceptions to this principle under specific 
and exceptional circumstances. In relation to the company suppliers: although they are two 
different legal entities, if the supplier has no decisional power of its own and the influence of 
another company is decisive, this other company may be held liable for the activities of the 
supplier. 
 
Reporting on social and environmental issues 
The existing reporting obligations focus mainly on financial reporting obligations. Companies 
are required to disclose risks that may have a major influence on the company, which may 
include impacts on non-shareholders, if, for instance, they pose a legal risk to the company. 
 
The law requires listed companies (in the stock exchange) to inform on any price-sensitive 
facts that can trigger significant change in market prices. Price-sensitive facts could include 
events connected to the company’s impact on non-shareholders such as liability risks 
resulting from damages to the environment, violations of human rights or product liability 
that imply an important change in the financial evaluation of the company.  
 
In conclusion, companies may be required to disclose the impacts of their operations 
(including societal impacts) on non-shareholders mainly in cases where this might have a 
significant influence on their financial situation or on market prices, which limits the scope of 
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impacts to be reported on. They may also have to report these impacts in specific situations, 
where it is required in other laws, including labour and environmental laws. 
 
As a rule companies are permitted to disclose the impacts of their operations (including 
societal impacts), as long as this reporting is not detrimental to the interests of the company. 
Many largest Swiss companies have codes of conduct and report on them. 
 
Access to justice and grievance mechanisms 
Access to an effective remedy is a human right. When affected communities face 
transnational companies, huge power and financial disparities become evident.  Swiss law 
does not recognise the institution of “class action” whereby a group of persons who claim to 
be similarly affected by a company can bring a collective claim before the court for damages. 
Class actions usually facilitate legal action by a group with a single legal counsel reducing 
costs and also alleviating the burden of proof each individual would otherwise have, and 
possibly reducing the length of litigations. By contrast, Swiss law recognises to civil 
associations and organizations the right to bring claims in defence of a collective interest (not only of 
their members but also of those outside carrying out similar trade) provided that their statute 
enables them to defend the economic interest of their members.  
 
Other obstacles to access justice include high legal costs (mainly of legal representation) and 
protection of witnesses and whistleblowers. 
 
There are some grievance mechanisms that are being used, such as the OECD National 
Contact Points system. But the methods and outcomes of the Swiss NCP show that it is not 
yet an effective remedy for victims. At the same time, another potentially valuable 
mechanism, a national human rights commission, does not exist yet. 
 
Policy instruments 
Switzerland uses a series of policy instruments to advance human rights at home and abroad. 
They include a policy to defend Swiss enterprises economic interests abroad, which 
reportedly excludes cases of corruption or of companies without good human rights and 
labour record; public procurement that contemplates respect to ILO core labour conventions 
as conditions, and the export credit agency (SERV). 
 
Common criticisms against these policies include the lack of coordination and coherence 
amongst them, selective use of standards, politicising, and lack of accountability.  
 
Outlining options for reform 
• Switzerland needs an overarching policy or plan to promote human rights and 

environmental business responsibilities, to catch up with the European trend. One way to 
achieve this is that the Federal Parliament requests the Federal executive to produce such 
a policy or paper in consultation with civil society, business and other stakeholders.  

 
• Alternatively, the Federal Parliament can request the Federal executive to commission 

such policy paper to the Competence Centre on Human Rights that has been created as a 
pilot project. Failure of Parliament should not be a deterrent and the Federal executive 
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may be persuaded to directly commission such policy paper or plan from the 
Competence Centre. 

 
• Company law may be reformed with the introduction of a specific duty of care of parent 

companies in respect to their subsidiaries and companies under their control. This duty 
may be added explicitly in amended Articles 716a and 717 CO that define directors’ 
duties to the effect that directors’ duties will include to exercise due diligence to ensure 
that subsidiaries and societies under its control do not commit serious human rights 
violations or cause serious damage to the environment. 

 
• To enforce the duty of care in relation to subsidiaries, a suit at law may be brought 

against the parent domiciled in Switzerland. 
 
• A general duty of care on the part of a company to ensure that human rights and the 

environment are respected throughout its sphere of responsibility (and not only as 
regards its subsidiaries or companies under its control) would be more effective if limited 
to the relationship of Swiss companies with suppliers, and, among suppliers, the most 
important ones over which the company has a significant leverage by virtue of being the 
main trading partner. 

 
• Questions may be raised about a possible requirement of mandatory environmental and 

social reporting as part of the “financial reporting”. Most of the largest Swiss companies 
already include some environmental and social reports in their annual reporting.  

 
• Other European countries can serve as models. In Denmark, companies are required to 

report on: Their existing social responsibility policies, how the policies are implemented, 
and the achievements. France requires companies to report on: Information about the 
manner in which the company takes into account the social and environmental 
consequences of its activities, including social, employment, and local impacts of 
companies and subsidiaries (in France and abroad). These models, especially the Danish 
one, could be viable in Switzerland. 

 
• The administration should use its procurement contracts and SERV in a more coherent 

and consistent way with its human rights goals. Companies aspiring to have government 
contracts should be able to show that they have an internal CSR policy that pays due 
regard to human rights and environmental issues, they report annually on its 
implementation and follow internationally recognised guidelines for reporting. A 
negative finding by the Swiss NCP should logically affect the company’s access to 
government procurement and export risk insurance. 

 
• Civil society may lobby the Government to use intensively the Competence centre on 

Human Rights, notably in relation to the preparation of a national policy or plan on CSR, 
and in-depth studies. After five years, Swiss civil society may wish to advocate more 
strongly in favour of a national human rights institution with powers of: Monitoring and 
reporting of human rights abuses in the corporate sector, facilitating law and 
administrative reform, building capacity of government institutions to better regulate 
business, and improving access to judicial and non-judicial dispute settlement. 
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• The unique character of the OECD Guidelines should be exploited. The Swiss 

Government and civil society should vigorously advocate a fair and transparent process 
and higher effectiveness of NCP processes and outcomes in the context of the “updating” 
process. Introduction of standards on human rights due diligence and corporate 
complicity into the Guidelines should be supported. 

 
• Other European countries can also serve as models (i.e. Netherlands and the United 

Kingdom), although the novelty of their NCP innovations does not allow for conclusive 
assessment about their advantages.  

 
• Procedural reform would facilitate access to justice with the introduction of class actions 

in civil responsibility cases. Just as trade unions counterweight the company’s power with 
the power of collective action, class actions offset the economic disadvantages in facing a 
company by pooling together resources and knowledge of a large group of victims.  

 
• Consideration should also be paid to a possible reform of the legal aid system by 

expanding its coverage to cover eventual payment of legal costs (“the loser pay 
principle”). This area may need further study. 
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Introduction 
 
This study on Switzerland’s implementation of its duty to protect against corporate human 
rights and environmental abuse was prepared at the request of a group of Swiss NGOs 
working on Corporate Justice (hereafter called Coalition of Swiss NGOs).  
 
The objective of the study, as set in the terms of reference, is “to clarify the existing legal 
framework and the needed reforms to improve Switzerland’s duty to protect the human 
rights of the people in its territory or under its jurisdiction as a home state of transnational 
corporations and other enterprises. The study should focus on the theory and practice of 
corporate, criminal and civil law, and take a look at the political feasibility of amending 
existing or passing new laws.” A second objective is to outline the main areas that need 
reform and to suggest the direction that such reform may take to ensure full compliance of 
Switzerland with its international obligations. 
 
This study is justified given the ongoing international processes on corporate social 
responsibility, the economic and financial importance of Switzerland, and the country’s 
prominent role in supporting or leading international initiatives in the field of business 
human rights responsibilities. Arguably, countries leading international initiatives should 
demonstrate good practice at the national level. 
 
Switzerland hosts some of the leading companies operating in global markets in industries as 
diverse as pharmaceuticals and chemicals, machinery, infrastructure and utilities, food and 
beverages and financial services. In addition to these large groups with their strong presence 
in foreign markets, a multitude of small and medium-sized enterprises (SMEs) do business 
abroad (80 per cent of Swiss companies are SMEs).  
 
In accordance with the terms of reference given to the ICJ by the Coalition of Swiss NGOs, 
the report takes into account the policy framework presented by Prof John Ruggie, Special 
Representative of the UN Secretary General, in his reports to the UN Human Rights Council 
(especially that of 20081), his project on Corporate Law Tools, and the debates at the 
European level and proposals formulated by the European Coalition on Corporate Justice 
(ECCJ) in that context. The issues addressed in the present report also correspond to those 
enumerated by the Coalition of Swiss NGOs in the terms of reference. 
 
In general terms, the present study covers issues falling under the first pillar and partially the 
third pillar of Prof. Ruggie’s framework: the State’s duty to protect against third-party abuse 
of human rights and its duty to provide for the right to an effective remedy for those who 
claim their rights have been affected. Therefore, although it technically focuses on the Swiss 
state duty to protect, it does so in a way that also covers its duty to provide for an effective 
remedy. 
 
In monitoring States’ compliance with international obligations, UN treaty bodies generally 
look at national legislation and its implementation, as well as to a series of national policies 
                                                        
1 “Protect, Respect and Remedy: a Framework for Business and Human Rights”, Report by the Special Representative of the 
Secretary-General on the issue of human rights and transnational corporations and other business enterprises, John Ruggie, 
UN Human Rights Council, 2008 A/HRC/8/5 (hereafter Ruggie Report 2008). 
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that foster or hinder the realisation of the rights enshrined in the treaties. In certain domains, 
policies or programmes are prescribed but States party maintain relatively substantial 
discretion in choosing their means to implement their obligations.  
 
This study is organised as follows: the first section will briefly restate the international law 
framework applicable to Switzerland and defining its obligations. It will also set out the main 
elements of the current policy discussions within the United Nations. The second section will 
map out the main legislation in force, its potential and gaps to protect human rights in the 
context of corporate activity. The third section will review some policies implemented and 
traditionally used to advance human rights in the context of economic activity. The fourth 
section will discuss the available options for civil society to develop advocacy for reform. 
 

1. THE INTERNATIONAL LEGAL AND POLICY FRAMEWORK – THE SWISS POSITION AND ROLE 

This section will briefly set out the international human rights and environmental obligations 
of Switzerland as well as the main developments at the multilateral level regarding States’ 
duties to protect human rights against third-party interference. Legislation provides 
incentives to engage in human rights-compliant conduct and disincentives, in some cases 
involving criminal sanction, to non-compliant conduct. Areas of law that are generally 
considered include constitutional law, corporate law, criminal law, and the law of civil 
remedies. 

1.1 Swiss International Human Rights and Environmental Obligations 

Switzerland is a state party to most of the universal and European international instruments 
on the protection of human rights2 and the respect for the environment (with the notable and 
important exception of the Aarhus Convention on access to information, public participation 
in decisions and access to justice in environmental matters)3. It is also party to the core ILO 
labour rights conventions and other ILO conventions and is a member of most UN 
Specialised Agencies, including the ILO, WHO and UNESCO, thereby assuming the 
obligations imposed by the Charters/Statutes of those organisations.  
 
Treaties concerning the protection of human rights and labour rights impose a wide range of 
obligations on States to protect, respect and/or ensure respect for human rights (depending 
on the formulation of each treaty), including to prevent, prohibit and bring an end to third-
party abuse of rights.  In some cases, this requires states imposing civil or criminal liability on 
third parties. 
 

                                                        
2 European Convention on the Protection of Human Rights and Fundamental Freedoms (ECHR); International Covenant on 
Civil and Political Rights (ICCPR); International Covenant on Economic, Social and Cultural Rights (ICESCR); Convention 
against Torture (CAT); Convention on the Rights of the Child (CRC); Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW); Convention on the Elimination of All Forms of Racial Discrimination (CERD). 
3 Among the environmental commitments of Switzerland include those contained in: the Convention on Biological Diversity 
and the Cartagena Protocol on Biosafety; efforts to ensure the entry into force of the UN Framework Convention on Climate 
Change and the Kyoto Protocol; and the Basel Convention regulating trade in hazardous wastes. They also include those in 
the framework of Bilateral Agreements II, approved by Parliament: 17 December 2004, date effective: 1 April 2006. The 
Aarhus Convention has been signed but not yet ratified. The Federal Government has recommended ratification. 
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There is an important debate about the scope of these obligations in relation to activities and 
actors located outside the national territory, such as transnational corporations.4  
 
It is well established that the universal and regional human rights treaties themselves apply 
extraterritorially, although the scope of their extraterritorial reach and the circumstances 
under which state responsibility may be engaged for an extraterritorial breach of those 
treaties is not entirely settled and in any event may vary from treaty to treaty.  At a bare 
minimum, the obligation to respect treaty convention rights extends to where the state has 
effective control over the territory or over persons situated in the territory of another state.5  
Moreover, states have obligations to engage in international cooperation toward the 
realisation of rights of persons outside their territory. These obligations are expressed in a 
number of human rights treaties, including the International Covenant on Economic, Social 
and Cultural Rights (articles 2(1), 11(2), 22 and 23), the Convention on the Rights of the Child 
(articles 4, 24(4) and 28(3)), the Convention on the Rights of Persons with Disabilities (article 
32), the Convention against torture (article 9(1)), the Convention for the Protection of all 
Persons from Enforced Disappearance (article 15) and the Rome Statue for the International 
Criminal Court (articles 86 to 102).6 These conventional obligations serve to give effect, in 
part, to the agreement of states to engage in international cooperation under the UN Charter 
in order to achieve the purposes of the charter, including the realisation of human rights 
(article 1(3) and 56), as well as article 22 of the Universal Declaration on Human Rights. 
 
Such international cooperation and assistance, whether conducted directly by the state or 
through private actors, must be undertaken in conformity with human rights. In addition, 
international humanitarian law requires States to ensure that private security and military 
companies observe humanitarian law and human rights law when taking part in armed 
conflicts, including abroad (see below, box on the Montreux Document). 
 
Public international law also imposes general obligations on all States to respect the 
environment and persons in other jurisdictions. As expressed already in 1941 by an arbitral 
tribunal: “A State owes at all times a duty to protect other States against injurious acts by 
individuals within its jurisdiction”.7 The same principle was more clearly and explicitly 
articulated by the International Court of Justice in 1997: 

“The existence of the general obligation of States to ensure that activities within their 
jurisdiction and control respect the environment of other States or of areas beyond 

                                                        
4 Professor John Ruggie, UN Special Representative of the Secretary General on the issue of human rights and transnational 
corporations and other business enterprises: “Operationalising the ‘respect, protect, remedy’ framework”, 22 April 2009, UN 
General Assembly, A/HRC/11/13, para. 15 (hereafter Ruggie Report 2009). Also see letter dated 9 July 2009 from Daniel 
Bethlehem QC to UN Special Representative Ruggie clarifying the United Kingdom  Government’s view of the state duty to 
protect human rights, and letter in response, dated 14 July 2009. Available at  http://www.business-
humanrights.org/SpecialRepPortal/Home/Submissions/2009. Mr Bethlehem’s letter argued that currently international law 
contains no general international obligation on States to regulate extraterritorial activities of their businesses. 
5 See, for example, UN Human Rights Committee, General Comment 31, CCPR/C/21/Rev.1/Add.13 para.10 
6 Article 2(1) ICESCR reads: “Each State Party to the present Covenant undertakes to take steps, individually and through 
international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with 
a view to achieving progressively the full realisation of the rights recognized in the present Covenant by all appropriate 
means, including particularly the adoption of legislative measures.” 
7 Trail Smelter Arbitration (US V Canada) 1941, 3 UNRIAA, 1938, para. 144. Ian Brownlie considers this to be a principle of 
general international law. Principles of Public International Law, 5th Edition, Oxford University Press, 1998 p. 284. 
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national control is now part of the corpus of international law relating to the 
environment.”8 

 
Obligations to respect the environment have an important bearing on the realisation of a 
number of human rights. 
 
Switzerland is also member of the World Trade Organisation and is bound by the WTO 
Agreements (including GATT, GATS, TRIPS and the Agreement on Government 
Procurement). These treaties impose obligations to treat foreign products and services 
similarly to national products and services (including by protecting intellectual property 
rights according to certain international standards). WTO obligations have the effect of 
limiting the possibilities of requiring foreign products and services to comply with stricter 
social and environmental standards, and harmonising technical and other standards with the 
aim of eliminating barriers to trade. Thus, WTO obligations restrict to a great extent the 
policy options available to States to protect and promote human rights. 
 
Switzerland has entered into a number of sectoral agreements with the European Union and 
its member States in a number of specific areas. Beginning with the Free Trade Agreement of 
1972, a series of sectoral agreements has been concluded step by step, notably in bilateral 
negotiation Rounds I and II. As well as creating the conditions for mutual access to each 
other's markets, these agreements serve as the basis for close cooperation in various areas, 
including the environment. These agreements were signed in 1999 and 2004.  
 
The Bilateral Agreements-I with the EU involve a further reciprocal opening of markets in 
seven specific areas: free movement of persons, technical barriers to trade, public 
procurement, agriculture, overland transport, civil aviation and research. The Bilateral 
Agreements-II cover additional economic interests and extend cooperation to the fields of 
internal security, asylum, statistics, the environment and culture.  

1.2 Treatment of the question within the United Nations, the work of John Ruggie and 
the European debate 

The attention of the international community has been drawn increasingly to corporate 
accountability over the past decade, spurred by the realisation of a growing corporate role in 
globalisation and numerous allegations of human rights and environmental abuse by some 
companies. This fact is reflected in the significant processes underway at the United Nations 
and at the European regional level. 
 

1.2.1 The United Nations Human Rights Council 
 
The former UN Sub-Commission on the Promotion and Protection of Human Rights was the 
first UN body to attempt to elaborate or at least clarify standards in relation to business and 
human rights, adopting in 2005 the UN Norms for Transnational Corporations and Other 

                                                        
8 “Legality of the Threat or Use of Nuclear Weapons (request by the United Nations General Assembly), Advisory Opinion”, 
ICJ Reports 1997, para. 29. 
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Business Enterprises.9  However, a number of States were uncomfortable with the outcome, 
and as a result the former UN Commission on Human Rights failed to take action to adopt 
the Norms.   Instead, the Human Rights Commission (the predecessor body to the present 
Human Rights Council) in 2005 opted to tackle the question by appointing Professor John 
Ruggie as Special Representative of the Secretary General on Business and Human Rights 
(SRSG). The Commission mandated Professor Ruggie to study, clarify and issue 
recommendations. In 2008, after two interim reports, the SRSG presented to the UN Human 
Rights Council a report containing a policy framework of three pillars:  

“the State duty to protect against human rights abuses by third parties, including business, 
through appropriate policies, regulation, and adjudication; the corporate responsibility to 
respect human rights, which means to act with due diligence to avoid infringing on the 
rights of others; and greater access by victims to effective remedy, judicial and non-
judicial.”10.  

 
In June 2008, the Council decided to extend Professor Ruggie’s mandate by three years and 
requested him to “operationalise” his policy framework. In particular, it requested that the 
SRSG prepare guidelines for companies on how to exercise their responsibility to respect 
human rights (notably, by exercising due diligence); and to provide views and 
recommendations about how States can better implement their duty to protect as well as how 
to enhance access to remedies. 
 

1.2.2 The debate at the level of the European Union 
 
Debates about CSR and the human rights responsibilities of business enterprises have also 
taken place within the European Union. The European Commission understands CSR as the 
“voluntary integration, by enterprises, of social and environmental concerns” in its 
operations and activities.11 In 2007, the European Parliament passed a landmark resolution 
recognising the need to improve the accountability framework in which European business 
operates.12 A process of multi-stakeholder dialogues organised by the European Commission 
helped to clarify positions but stalled due to a number of differences about participation and 
process. The 2009 multi-stakeholder forum saw the return of civil society to the dialogue. 
Business has coalesced around a platform called CSR Europe.  
 
As part of its strategy to improve the regulation and accountability framework for European 
business, the ECCJ, a coalition of some 250 organisations at the European level, released a 
report13 in which it called for far-reaching reforms in European legislation, including: 
• The establishment of strict liability of parent companies for abuses of their subsidiaries 

                                                        
9 Draft Norms on Human Rights for Transnational and Other Business Enterprises, UN Sub-Commission on the protection 
and promotion of human rights, 2003. 
10 Ruggie Report 2008, cited above. 
11 This concept was developed in the Green Paper 2001, and later in the Communication of July 2002 relating to the “Social 
Responsibility of enterprises: a contribution to sustainable development”, and the Communication of March 2006, 
“Implementing the partnership for growth and employment: make Europe an excellence pole on CSR”. 
12 European Parliament, Committee on Employment and Social Affairs, Report on CSR: A New Partnership (2006/2133(INI)) 
13 “Fair Law: Legal Proposals to improve Corporate Accountability for Environmental and Human Rights Abuses”, European 
Coalition for Corporate Justice, 2008. See also the companion report, “With Power Comes Responsibility: Legislative 
Opportunities to Improve Corporate Accountability within the European Union,” ECCJ, 2008, available at 
www.corporatejustice.org 
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• Establishment of a duty of care to prevent abuses in the corporate sphere of responsibility 
• Mandatory environmental and social reporting. 
 
Through their proposals, ECCJ aims to establish a clearer link of responsibility between 
parent and subsidiary company. 
 
The same issues of parent-subsidiary’s responsibilities have been addressed by the ICJ report 
on Corporate Complicity and by Professor Ruggie’s 2008 companion report on “complicity 
and sphere of influence”.14 These reports address the issue from the angle not of direct parent 
responsibility but of responsibility of the parent company as accomplice. 
 
At the European level, some matters fall within the mandate of the European institutions, 
while others remain under national jurisdiction of member States. Among the latter are legal 
and judicial matters. However, the Brussels I Regulation (EC 44/2001) defining the applicable 
laws in matters of jurisdiction and judicial cooperation within the European area has had a 
positive impact on harmonising rules of jurisdiction across member States. Under the 
Brussels I Regulation European courts should have jurisdiction on private law cases against 
companies domiciled within the EU. A review is underway and in this context proposals 
have been made to expand the jurisdiction of European courts to companies not domiciled 
within the EU but that have most of their business in Europe or are controlled by EU-
domiciled shareholder/s.15 The outcome of this debate will have an impact on Switzerland 
since most Swiss companies have substantive business within the European zone. Any 
outcome will most likely have an impact on the equivalent legal framework provided by the 
Lugano Convention applicable to Switzerland.16 

1.3 Switzerland’s general policy on human rights, business and CSR 

The main tenets of Switzerland’s policy on human rights are explained in the 2007 message 
from Federal Council president Micheline Calmy-Rey to Parliament. In this message, Calmy-
Rey stated Switzerland’s support for dialogue with non-State actors and its involvement in 
peace and defense of human rights efforts.17 In this context, an important place is assigned to 
the development of a multilateral normative framework. 
 
Switzerland has consequently supported politically and financially the process led by Prof. 
John Ruggie within the UN Human Rights Council and has joined the consensus in favour of 
the adoption of Ruggie’s reports. In addition, Switzerland has been actively involved in 
several voluntary initiatives to foster human rights compliance by the business sector, 
including, for example, the Global Business Initiative on Human Rights, the Global Compact 
Platform for SMEs, and, since 2010, the Voluntary Principles on Security and Human Rights. 
Switzerland also provides funding for a number of projects in this area. It has also led the 
                                                        
14 Report of the UN Secretary-General’s Special Representative on the issue of human rights and transnational corporations 
and other business enterprises, “Clarifying the Concepts of ‘sphere of influence’ and ‘Complicity’”, A/HRC/8/16 (15 May 
2008); also “Corporate Complicity and Legal Accountability, Report of the Expert Legal Panel on Corporate Complicity in 
International Crimes”, Vols. 1-3, Geneva, International Commission of Jurists, 2008. 
15 See European Commission, Report and Green Paper on the operation of the Brussels I regulation, Brussels, 2009. 
16 Convention concerning judicial jurisdiction and execution in civil and commercial matters concluded at Lugano on 16 
September 1988 and entered into force in Switzerland on 1 January 1992. 
17 « Message sur les mesures de promotion civile de la paix et de renforcement des droits de l’homme », 2007, FF- 4536.  
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creation of two important international initiatives in the area of transnational corporations 
and their responsibility under international humanitarian law: one in collaboration with the 
ICRC that has led to the adoption by a group of States of the Montreux Document, and 
another currently underway in collaboration with the Geneva Centre for the Democratic 
Control of Armed Forces (DCAF) to set a Code of Conduct for Private Military and Security 
Companies (PMSCs). 
 
Two international initiatives by the Swiss Government 
 
The Montreux Document  
The website of the ICRC describes this initiative in the following terms: 
“The Montreux Document reaffirms the obligation on States to ensure that private military 
and security companies operating in armed conflicts comply with international humanitarian 
and human rights law. The document also lists some 70 recommendations, derived from 
good State practice. These include verifying the track record of companies and examining the 
procedures they use to vet their staff. States should also take concrete measures to ensure that 
the personnel of private military and security companies can be prosecuted when serious 
breaches of the law occur.” See www.icrc.org. This process had some 17 participating States, 
including a majority of Western States. 
 
The Code of Conduct for Private Military and Security Companies 
Under this new initiative, the Government of Switzerland has entrusted DCAF to lead a 
process toward drafting a Code of Conduct for PMSCs, including a monitoring/oversight 
and accountability system. The process involves a number of Governments covering both 
home and host Governments of PMSCs. The draft is currently available to the public for 
comments, but the section on the accountability mechanism is yet to be developed. 
 
Despite this intense engagement at the international level, Switzerland does not have a 
unified, integrated and public policy on human rights, business and CSR.18  
 
The Federal Department of Foreign Affairs- DFA (Political Affairs Division IV) formulates 
Switzerland’s peace and human rights policies and implements measures to strengthen 
human rights worldwide.19 Public officials state that DFA and SECO closely coordinate and 
consult each other in all matters relating to business and human rights and CSR. Civil society 
groups maintain that such close coordination does not exist in practice. 
 
The Swiss Government’s policies for the promotion of human rights include policy dialogues 
with third countries and their businesses (for example, in China), and financial support for 
multi-stakeholder initiatives such as the Global Compact and the financial and political 
support of the mandate of the SRSG on human rights and business.20 Outside the UN, 
Switzerland is also encouraging and supporting international frameworks such as those 

                                                        
18 Switzerland’s response to John Ruggie’s State CSR policy survey http://www.reports-and-materials.org/Ruggie-survey-re-
state-CSR-policies.pdf; see also « Economie et droits humains: analyses et propositions pour soumettre les enterprises 
transnationales au regime des droits humains », Pain pour le Prochain et Action de Carême, Lausanne, octobre 2009, p. 8. 
19 Measures to promote peace and human rights represent some 5% of official development assistance (ODA), OECD DAC 
Peer Review of Switzerland 2009, p. 26. 
20 See Foreign Policy Report 2009, Swiss Federal Council, 2009 p. 170. 
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within ILO, OECD and the Multilateral Development Banks.21 Switzerland understands its 
role as a broker, facilitator and donor for international initiatives.22 In this context, it assigns 
marginal importance to national legal reform and/or accountability. For instance, none of the 
currently funded projects is focused on the ways in which State regulatory activity is 
exercised or could be enhanced. 

1.3.1 Policy Coherence 

In response to a questionnaire formulated by the SRSG, Switzerland stated in 2009 that it 
does not have an overall national CSR strategy, but pointed to the Sustainable Development 
strategy adopted by the Federal Council for the period 2008-2011.23 This strategy seeks to 
frame CSR as a sustainability issue and recommends that state intervention must be kept to a 
minimum.24 Until the 2009 Foreign Economic Policy Report focussing on the subject of 
“sustainability in foreign economic policy”25, the Sustainable Development strategy had 
limited impact on foreign economic policy issues. 
 
In his 2009 report the SRSG identifies both “vertical” and “horizontal” incoherence as 
challenges to the fulfilment of the State duty to protect.26 “Vertical” incoherence occurs when 
Governments sign on to human rights obligations but then fail to adopt policies, laws and 
processes to implement them. “Horizontal” incoherence refers to domestic policy 
incoherence, where economic or business-focused departments conduct their work in 
isolation from and largely uninformed by their Government’s human rights agencies and 
obligations.27 Horizontal incoherence may be an impediment to discharge the State duty to 
protect when the task to address these issues is left to individual government departments 
and the human rights impact of business is generally subsumed within other departments 
(normally trade or industry).28 
 
In the UN context, Switzerland seems committed to overcoming those incoherencies.29 These 
commitments should be observed in practice.  
 
The OECD notes that what is described as “policy coherence for development” in many 
Swiss documents is just internal policy coherence in the delivery of programmes rather than 

                                                        
21 “Message du Conseil fédéral concernant la continuation de mesures de promotion civile de la paix et de renforcement des 
droits de l’homme », available at http://www.admin.ch/ch/f/ff/2007/4495.pdf, p. 4536. 
22 « Réponse de la Suisse au questionnaire sur les politiques en matière de responsabilité sociale des enterprises et leur 
pertinence par rapport aux droits humains », Letter from the Swiss Government to John Ruggie, 2 July 2009. 
23 Swiss Federal Council, “Sustainable Development Strategy: Guidelines and Action Plan 2008–2011”. Available at 
http://www.are.admin.ch/themen/nachhaltig/00262/00528/index.html?lang=en 
24 Ibid., p. 21. 
25 2009 Foreign Economic Policy Report, available at 
http://www.seco.admin.ch/aktuell/00277/01164/01980/index.html?lang=en&msg-id=31032 
26 Ruggie Report 2009, para 18. 
27 Ibid. 
28 See UK Joint Committee on Human Rights, “Any of our business? Human rights and the UK private sector”, p.59. 
29 Statement by Ms. Muriel Berset on behalf of Switzerland, United Nations Press Release, « Le Conseil des droits de 
l’homme ouvre les travaux de sa onzième session», 2 juin 2009. Available at 
http://www.unhchr.ch/huricane/huricane.nsf/0/A43774A564DFB1EDC12575C9004D4BC0?opendocument. Webcast 
available at: http://www.un.org/webcast/unhrc/archive.asp?go=011 
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coherence among policies.30 Policy coherence for the OECD is a process based on three 
building blocks: political commitment, policy co-ordination and monitoring, and analysis and 
reporting systems.31 
 
First, regarding political commitment and a specification of policy objectives, Switzerland 
lacks an overarching strategy on CSR or on business and human rights that could foster a 
coherent approach. The 2009 Foreign Policy Report mentions the issue of business and 
human rights only when reporting on Switzerland’s support for the Human Rights Council’s 
extension of the SRSG’s mandate.32 The 2009 Foreign Economic Policy Report does briefly list 
Switzerland’s engagement in various CSR initiatives, but the report does not discuss business 
and human rights beyond voluntary initiatives.33  
 
Recent national strategies and reports 
In response to calls and initiatives from civil society groups, the Norwegian Council of 
States approved the White Paper on “Corporate Social Responsibility in a Global 
Economy” (2009), drafted by the Ministry of Foreign Affairs upon decision of the 
Government.34 In the Netherlands, there is a “Government Vision on Corporate Social 
Responsibility 2008 – 2011”35 and the UK published its “Government Corporate 
Responsibility Report 2009”.36 The UK Parliament has actively engaged in the debate, 
through the House of Lords and House of Commons Joint Committee on Human 
Rights, which conducted an inquiry and recently published its report entitled “Any of 
our business? Human Rights and the UK private sector”.37 All of these initiatives were 
preceded by sustained civil society campaigning. These reports and their 
recommendations are good examples of efforts to design a coherent national policy on 
CSR, including human rights and the environment.  

 
Second, regarding policy co-ordination mechanisms, an interdepartmental core group on 
human rights policy has the task of coordinating human rights policy.38 Information on the 
activities and agenda of this group, and whether and how CSR, human rights and 
environmental matters are addressed is scarce. DFA–PA IV states that it maintains 
permanent coordination and consultation with the SECO Development Directorate. In this 
context, the departments exchange projects and jointly review partners and projects twice a 

                                                        
30 OECD DAC Peer Review of Switzerland, 2009, p. 37. The comments in the contexts of policy coherence for development 
seem no less pertinent to policy coherence for human rights promotion.  
31 See Ibid, 2009, p. 35. 
32„Bericht des Bundesrates vom 2. September 2009 zur Aussenpolitik“, BBl 2009-3098, p. 170. Past editions of Reports on 
Peace and Human Rights in Swiss Foreign Policy (e.g.  2007, p. 18) briefly note the initiatives Switzerland undertakes in the 
area of business and human rights. The Human Rights Foreign Policy Report 2003-2007 includes a section on business and 
human rights, announcing that the activities of Switzerland in the area of business and human rights will be of increasing 
importance in the future (BBl 2004-0981, p. 6103-6104).  
33 „Bericht des Bundesrates 13. Januar 2010 zur Aussenwirtschaftspolitik 2009“, BBl 2010 xx, p. 36-37, 40. 
34 Available at http://www.regjeringen.no/pages/2203320/PDFS/STM200820090010000EN_PDFS.pdf 
35 Available at http://mvoplatform.nl/publications-en/Publication_2364 
36 Available at http://www.berr.gov.uk/files/file50312.pdf 
37 Available at http://www.publications.parliament.uk/pa/jt200910/jtselect/jtrights/5/5i.pdf 
38 Kerngruppe Internationale Menschenrechtspolitik [KIM], see „Bericht über die Menschenrechtsaussenpolitik der Schweiz 
(2003-2007) vom 31. Mai 2006”, BBl 2004-0981, p. 6116. 
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year. However, the terms of reference and outcomes of this coordination mechanism are not 
known to the public.   
 
Policy coordination 
Some governments have appointed ministers responsible for cross-department 
information sharing and coordination. Others, such as France and Sweden, have 
appointed ambassadors to foster greater integration of human rights principles and 
standards among government departments, including those addressing business and 
other trade and economic issues. In Kenya and South Africa, the National Human 
Rights Institutions (NHRIs) play this role.39  

 
Third, regarding monitoring, analysis and reporting systems, the Government submits 
reports to Parliament. Since 2009, the various reports have been consolidated into one 
comprehensive yearly report on foreign policy by the Department of Foreign Affairs. 
However, the Federal Department of Economic Affairs still issues reports on foreign 
economic policy separately and there are few cross-references to other reports. These reports 
generally only summarise activities and do not contain a systematic evaluation of the impact 
of human rights policies, in particular as they relate to CSR, human rights and environmental 
matters. 
 
 
Upshot 
Despite its overall commitment to pursue a CSR agenda at the international level, Switzer-
land lags behind other European countries in establishing practice for a coherent overall 
national policy on CSR matters.  

2. SWISS LEGISLATION: INCENTIVES AND SANCTION 

Legislation is one of the tools States often use to protect human rights. Switzerland’s legal 
system is a complex, multilayered one involving Federal law, cantonal regulations and the 
local communal rules and decisions. This study focuses only on the federal level. 

2.1 The Federal Constitution 

Switzerland is a Federal State. The Federal and cantonal constitutions and laws contain 
provisions that have implications for the protection of rights and the environment. 
 
Article 5 para. 4 of the 1999 Constitution states: “The Confederation and the cantons respect 
international law”. According to Federal constitutional law, Switzerland adheres to the 
monist system.  Therefore, the principles, rules and norms of public international law that 
bind Switzerland acquire internal validity without a need to incorporate such international 
law into domestic law or for the State legislature to make any implementation decision. 
However, because the principles and rules of several conventions are not self-executing (i.e. 
clear and precise enough to be put directly into practice), the authorities must pass acts to 
incorporate them into domestic law to make them applicable.  

                                                        
39 See UK Joint Committee on Human Rights, “Any of our business?...”, p.59 
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According to Swiss legal theory and case law, public international law takes precedence over 
cantonal (state) law. With regard to Federal law, the situation is more complex because Art. 
190 of the Federal constitution declares both Federal laws and international law applicable 
but does not give directions for cases where there is a conflict between a federal law and 
international law.40 The Federal Supreme Court clarified the situation with regard to human 
rights as enshrined in the European Convention on Human Rights (ECHR) in the sense that 
the ECHR will prevail over any provision in domestic Swiss law.41 In all cases, national law 
shall be interpreted in accordance with international law.  
 
The Constitution provides that Swiss foreign policy aims at preserving the independence and 
prosperity of Switzerland and contributes to “the promotion of the protection of human 
rights, democracy, peaceful co-existence among peoples and the preservation of natural 
resources”. Article 35 declares: 

1. Fundamental rights must be upheld throughout the legal system. 
2. Whoever acts on behalf of the state is bound by fundamental rights and is under a duty to 
contribute to their implementation. 
3. The authorities shall ensure that fundamental rights, where appropriate, apply to relationships 
among private persons.” 

 
This provision may serve as a constitutional basis for bold action regulating and adjudicating 
companies’ activities, but so far its potential remains unrealised. 

2.2 Corporate liability for human rights and environmental impacts in Swiss law 

Under the heading of corporate liability, two issues will be analysed: first, directors’ duties 
and liability vis-à-vis shareholders and the community, and second, the company’s duties 
and liability proper. 

2.2.1 Directors’ duties and liability 

Directors’ duties are important because it is the board of directors or the top management 
that conducts ordinary company business, takes the most crucial decisions and responds and 
reports on behalf of the company. A key question in this regard is whether directors have a 
duty to take into account social and environmental impacts of the company in relation to its 
operations. 
 
Article 754 of the Swiss Code des Obligations (code of contract law, hereafter “CO”) sets forth 
the general principle governing the liability of the directors toward the company, the 
shareholders and the company’s creditors. The directors’ duties, under Swiss corporate law, 
are owed to these three categories of stakeholders to varying degrees depending on the 
nature of the duty: the main general duties are owed to the company, while only specific 
duties are owed to shareholders or creditors. The directors’ main general duties toward the 
company are listed in article 716a CO. Directors have to give absolute priority to the interests 
of the company, and exercise their responsibilities with due diligence. A violation of this 

                                                        
40  See the new report of the Federal Council on the relation between Public International Law and Swiss law, March 2010. 
41  Propaganda Material PKK, Decision of the Swiss Federal Supreme Court 125, II, at 417 
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provision may lead to a liability claim against the directors. Directors shall give equal 
treatment to shareholders (art. 717 §2 CO and also art. 706 §2 CO). Violation of the equal 
treatment requirement constitutes a direct damage to a shareholder. 
 
Although there are no legal duties of directors toward the community or third parties - 
except perhaps under environmental law - it could be argued that such duties are part of the 
social responsibility of the enterprise, which the directors are entrusted to implement. This 
social responsibility may have an impact on whether civil liability arises. 
 
Although there are no specific duties to avoid legal risk and damages to the company’s 
reputation, such duties can be accommodated by art. 754, which holds directors responsible 
for any damage they cause either by negligence or on purpose. In addition, they can also be 
seen as incorporated into a general duty to comply with the laws, if breaching the law leads 
to legal risk or reputational damage. 
 
Thus, if a director fails to protect the company from a legal risk or reputational damage (for 
instance, by engaging negligently in environmental damage or human rights violations, 
exposing the company to negative public campaigning), this might be considered a breach of 
his duty of due care in the management of the company, for which he can be held liable. 
 
There are no specific rules in Swiss corporate law imposing an obligation on directors to 
consider the company’s impacts on non-shareholders (including human rights impacts on the 
individuals and communities affected by the company’s operations), within or outside 
Switzerland. Certain provisions (see below, section 2.2.2) of the Law on the Protection of the 
Environment (LPE), may impose duties on the enterprise to evaluate and take measures 
regarding the risks that its activities entail for human beings and the environment. There is 
scarce evidence of other countries imposing such an obligation on company directors. For 
instance, section 172(d) of the UK Companies Act provides that a director, in promoting the 
success of the company, must “have regard (amongst other matters) to…the impact of the 
company’s operations on the community and the environment”. The weakness of this 
provision is that it subjects the consideration of social and environmental impacts to the 
“success of the company”.  
 
However, to the extent that directors in Switzerland should carry out their duties with 
diligence and safeguard the interests of the company, they might have to consider in certain 
circumstances the company’s impacts on non-shareholders, including human rights impacts. 
For example, if by not duly considering impacts on non-shareholders, the directors cause the 
company to breach the law (labour law, environmental law), this may entail legal 
responsibility and damage the company, for which directors would be held liable. 
 
Pursuant to article 754 CO, directors’ liability applies in cases where directors have caused 
damages to the company, its shareholders or its creditors by a wilful or negligent breach of 
their duties. 
 
Under the law the directors are permitted to consider the company’s impacts on non-
shareholders, provided that this is not contrary to the company’s interests, nor to other 
interests they have to protect according to their mandate. It may even be considered in the 
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interest of the company to take these impacts into account with respect to the reputation and 
image of the company. This applies to impacts within or outside Switzerland. 
 
Directors have broad discretion in determining what they deem to be in the company’s 
interest and how they do so. They may therefore decide to consider the impacts on human 
rights of the company’s activity, by applying the Swiss Code of Best Practice42 (hereafter 
“SCBP”) or the OECD Guidelines for Multinational Enterprises (hereafter “OECD 
Guidelines”), or any other instrument even if it is not of a binding nature. 
 
Regarding the impacts by subsidiaries, suppliers or other business partners, whether they 
occur within or outside Switzerland, there are no specific legal requirements on directors to 
ensure that such entities take into account human rights considerations in their operations. 
The possibility that the company could be held liable for such impacts (and, as the case may 
be, that the directors’ liability could in turn be triggered) is, in principle, limited, as the 
company and its subsidiaries, suppliers and other business partners are different legal 
entities.  
 
Criminal liability of directors or company officials 
 
The Swiss Criminal Code establishes liability for individuals who commit crimes involving 
bodily and mental harm, killing, patrimonial damage, etc. Switzerland has also ratified the 
Rome Statute of the International Criminal Court and incorporated the definition of 
international crimes provided in the Statute into its national legislation. This legislation is 
highly relevant given that, in the past, corporate directors or other officials were held 
criminally liable before international criminal tribunals at Nuremberg and later on before the 
ad hoc tribunal for Rwanda.43 
 
Swiss criminal legislation provides for liability for perpetrators, accomplices and others that 
participated in gross human rights violations constituting international crimes in the form of 
crimes against humanity, war crimes and genocide. During the recent revision of the 
Criminal Code the question of providing a general forum for prosecuting international 
crimes in Switzerland was heavily debated. In light of developments in other European 
countries in relation to universal jurisdiction cases, the Parliament decided that only cases 
with a certain relationship or link to Switzerland should be brought before Swiss courts  (the 
perpetrator or victim are Swiss nationals or the foreign perpetrator is in Swiss territory). As a 
result, Switzerland does not accept general universal jurisdiction in these cases but provides a 
forum under specific conditions: according to the principle of territoriality, article 3 of the 
Criminal Code acknowledges the jurisdiction of Swiss authorities when the offence has been 
committed in Swiss territory. If the offence has been committed abroad, it may nevertheless 
be prosecuted in Switzerland according to Article 7 which – in general terms – requires a link 
between the offence and Switzerland. With regard to human rights violations, Articles 5 and 
182 acknowledge Swiss jurisdiction even if neither the perpetrator nor the victim is a Swiss 
national but the perpetrator is found in Switzerland. 

                                                        
42 “Swiss Code of Best Practice for Corporate Governance”, Economiesuisse, 2008, www.economiesuisse.ch. This is a code 
of best practice adopted by a group of experts tasked by the Swiss Federation of Enterprises to provide a tool for corporate 
self-regulation. 
43 Examples can be found in ICJ, “Corporate Complicity & Legal Accountability”, cited above. 
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The scope of Swiss jurisdiction to cover acts of foreign individuals in Swiss territory 
constituting incitement or complicity with offences that take place abroad has not been clear 
in the past. Swiss authorities have taken the view that such acts would not fall under the 
jurisdiction of Switzerland, but the OECD Working Group of Experts stated that Switzerland 
should have jurisdiction over any person (national or foreign) who knowingly incites or aids 
and abets the commission of a crime abroad. This consideration, which was made in the 
context of corruption-related crimes, can also be extended to cases involving crimes against 
humanity, war crimes and other international crimes. Thus, if a company director or 
employee within Switzerland aids and abets the commission of a crime by a Swiss or foreign 
company abroad, such individuals should be prosecuted within Switzerland. 
 
The commission of international crimes abroad by a Swiss individual or company can be 
prosecuted in Switzerland according to the nationality principle that grants jurisdiction to the 
State of which the perpetrators are nationals. 
 
Upshot 
Swiss laws do not explicitly require company directors to take human rights and 
environmental impacts into account in company operations, but directors are permitted to do 
so; 
Swiss law provides for civil and criminal liability for company directors as individuals, 
although the implementation of such a liability requires fulfilment of certain conditions and 
is limited to certain rights and crimes.  

2.2.2 Corporations’ legal duties and liability  

 
Under Swiss law, corporations as such can incur civil and criminal liability for violations of 
labour law, environmental law, the commission of crimes and/or a civil tort. The liability of 
the company as such toward third parties or employees generally arises from conduct of the 
directors or company officials or agents that is attributable to the company.  
 
Vicarious liability 
 
Article 55 CO sets out the following general principle: the employer is responsible for 
damage caused by its workers or other assistants in carrying out their work if it does not 
prove that it took the measures and care necessary under the circumstances to prevent the 
damage from occurring or the damage was produced despite its due diligence. Damage 
caused by an employee in Switzerland or abroad equally gives rise to company liability. 
 
Environmental liability for corporations 
 
Regarding environmental impacts, Swiss environmental law lays down rules establishing 
prohibitions and rules relating to risk management. 
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The Law on the Protection of the Environment- LPE adopted in 1983,44 is based on the 
principle of “cooperation,” whereby enterprises and economic actors are assigned a role in 
the implementation of the law. It was assumed that enterprises were in a better position to 
assess the risks relating to their activities and to adopt the necessary measures. The law sets 
the objectives but the choice of means is left to the economic actors. However, if those 
measures are insufficient and harm is produced, the damage should be repaired.  
 
This philosophy of cooperation was extended in 1993 to integrate “economic organisations” 
(and not only individual enterprises) in the process of defining norms and objectives, while 
the implementation and choice of means is left only to the economic actors and their 
organisations. The same philosophy underpins the laws on energy and CO2 emissions. The 
public authority has a subsidiary role, intervening only when the measures taken by the 
economic actors are insufficient (art. 41 LPE). 
 
Environmental law imposes certain obligations on companies. For instance, according to 
Article 10 LPE, an exploitation or installation that could cause harm to the population in the 
event of a catastrophe should take “appropriate measures” to prevent that harm from 
occurring.  The authority verifies the adequacy of those measures. The mechanism is the 
same for article 16.3 LPE. 
 
In other cases, the responsibility to establish control measures is left to the enterprise in the 
case of substances that represent a threat or harm to the environment (art. 26). The enterprise 
also has a duty to inform buyers and consumers about the characteristics and potential 
impact of the products (art. 27). The same obligation is imposed by Article 29 in the case of 
biological organisms that may threaten the environment and biodiversity. 
 
In all these cases the law imposes obligations on economic actors. Since 1995, lack of 
compliance with most of these provisions triggers the application of article 59a LPE: 
responsibility of the owner of an enterprise or installation that represents a danger for the 
environment. This provision covers Article 10 as well as the case of those who own or use 
substances requiring prior authorisation or special rules. In the case of dangerous products 
covered under articles 26 and 29d LPE, responsibility is established under article 41 CO (see 
below for further discussion). 
 
Finally, the law subjects three types of activity to stricter rules: waste elimination, utilisation 
of pathogen organisms and genetically modified organisms (GMOs). In these cases, prior 
authorisation is necessary and the level of control or responsibility left to the enterprise is 
marginal. 
 
It is unclear to what extent these obligations extend to operations of Swiss companies abroad, 
especially with regard to subsidiaries or subcontractors. While the importation of products is 
subjected to Swiss laws and regulations, it is not clear whether the same is true for 

                                                        
44 Loi fédérale du 7 octobre 1983 sur la protection de l’environnement, RS 814.01, available at 
http://www.admin.ch/ch/f/rs/c814_01.html 
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exportation or for production taking place abroad. WTO obligations may apply here to 
restrict Switzerland’s ability to regulate processes of production abroad. 
 
 
Enterprise’s responsibility in “environmental management” 
Art 43a LPE introduces a legal basis for the Federal Council’s prescriptions on a “voluntary 
system of evaluation and improvement” of enterprise performance on environmental 
protection. In issuing prescriptions, the Council is to take into account international law and 
technical standards recognised internationally. 
 
There are two internationally recognised systems: the European regulation known as 
Environmental Management and Assessment System (EMAS); and the private certification 
system ISO 14001. Their objective is to establish environmental management methods to 
improve the “environmental performance” of the enterprise. Rather than being result-
oriented, they deal with processes that often take a long time to put in place and require 
constant evaluation.  
 
Enterprises may have an interest in engaging in “environmental management”, whether they 
espouse the idea of a “citizen enterprise” that accepts its social responsibilities or they want 
to avoid long-term social damage related to the degradation of the environment in which 
they operate. On the other hand, the enterprise may have an interest in avoiding risk or extra 
costs, or simply a motivation to obtain a label or certification that will give it a competitive 
advantage in the market. In economic terms, environmental management can be seen as a 
process of internalisation of social costs by the enterprise, encouraged by the authorities 
rather than imposed.  
 
To undertake “environmental management” the enterprise should put in place an internal 
“environmental policy” as a framework to set general and specific objectives. As such, it is 
part of company management and entails a structure, organisation, evaluation and definition 
of responsibilities.  
 
 
Criminal liability of corporations 
 
The Swiss criminal code sets out certain prohibitions that are highly relevant for companies. 
Article 182 prohibits trafficking of human beings and attaches criminal liability to individuals 
and legal entities that violate that norm. Article 234 sets rules and prohibits the pollution of 
water sources and supply. Under Article 5, criminal offences against children abroad may be 
prosecuted in Switzerland. 
 
In addition, the Swiss legal system contains novel provisions establishing liability for 
corporations. Article 102 of the Criminal Code institutes two systems of criminal liability for 
enterprises.45  

                                                        
45 Code pénal suisse du 21 décembre 1937, RS 311.0, available at http://www.admin.ch/ch/f/rs/311_0/index.html, 
 Article 102:  
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Article 102, paragraph 1, provides for criminal liability for the enterprise when the individual 
perpetrator of an offence cannot be identified because of the enterprise's lack of organisation. 
This definition would apply to all criminal offences, including those committed abroad and 
those subject to universal jurisdiction, and those offences against human rights or the 
environment, when they exist. However, the enterprise’s liability seems to be subsidiary and 
would not arise in the same time as liability for the individual. While most experts state that 
proof of both an “unidentified” offender and “lack of organisation” in the company may be 
difficult to furnish, proving intent or negligence of an unknown perpetrator may be much 
more difficult. This provision constitutes a strong incentive to all companies to put in place 
adequate policies and organisation defining clear responsibilities. 
 
Article 102, paragraph 2, provides, for certain specific crimes (including domestic and foreign 
bribery, money laundering and terrorism-related offences and the “participation in a 
collective undertaking”) for the enterprise's parallel liability due to defective organisation: 
that is, the enterprise has not taken all reasonable and necessary organisational measures to 
prevent the individual from committing the offence. This provision seems to penalise the 
company for participating in, rather than direct commission of, the crime. Such participation 
may generally be treated as an act of negligence. On the other hand, the application of 
paragraph 2 does not require the parallel sanctioning of a natural person. There must be an 
offence for which the enterprise is liable. It is not necessary for the natural person responsible 
to have been convicted or sanctioned.  
 
The kind of acts that may be attributed to the enterprise or trigger its criminal liability under 
these two headings could be understood to include cases in which affiliates, subsidiaries or 
subcontractors commit a criminal offence for the company’s benefit or with its knowing 
assistance and aid, or when the one who commits such an act is an outside (or foreign) 
intermediary used by the company. Swiss authorities believe that the perpetrator of the crime 
should be a de jure or de facto body, an employee occupying a senior managerial function or 
an employee with no particular powers. The phrase “in pursuit of its commercial activities in 
conformity with its objects” should be interpreted to apply to acts within the enterprise’s 
sphere of activity with the exclusion of private acts of employees. However, all these 
interpretations have to be confirmed by case law. These provisions have not yet been applied 
in practice to human rights cases.  
 

                                                                                                                                                                              
“1. A crime or misdemeanour committed within an enterprise in the pursuit of its commercial activities in conformity with its 
objects shall be imputed to the enterprise if it cannot be imputed to any specific individual because of the enterprise's lack of 
organisation. In such case, the enterprise shall be liable to a maximum fine of five million francs.  
2. In the case of an offence under Articles 260ter, 260quinquies, 305bis, 322ter, 322quinquies and 322septies, the enterprise 
shall be punished independently of the punishment of any individual if the enterprise can be said to have failed to take ["s'il 
doit lui être reproché"] all reasonable and necessary organisational measures to prevent such an offence.  
3. The courts shall set the amount of the fine taking into consideration the seriousness of the offence, the lack of organisation, 
the damage caused and the economic capacity of the enterprise.  
4. The following are deemed enterprises within the meaning of this article:  
a) private law legal persons;  
b) public law legal persons except for territorial corporations;  
c) companies;  
d) single-person enterprises. » 
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Civil liability of companies 
 
Liability of social organs: the company’s governance bodies could also have civil liability for 
tort/damage caused to third parties (individual or communities). The existence of 
“environmental management” systems within the enterprise may help the company’s 
governance bodies to argue that they have taken all measures that would be expected from 
them under the circumstances to prevent the damage from occurring. This will alleviate the 
burden of proof, while it will be more difficult for shareholders and creditors to show that 
these bodies violated their duties. 
 
Strict liability: strict or objective liability arises under article 59a LPE in association with the 
risks inherent to certain activities and products/substances deemed dangerous. Individuals 
suffering damage can claim compensation. This responsibility is based on risk as “a 
particular danger for the environment”, that materialises and gives rise to the obligation for 
the company owner to repair the damage, including harm to health, human and animal life, 
plants and environment. The granting of prior authorisation to the product or activity does 
not take away this responsibility.  
 
Responsibility for dangerous activities/business: equivalent responsibility arises under 
Article 59 LPE, but in this case it is administrative responsibility: it is the public authorities 
that will take action and sanction the wrongdoer. 
 
This responsibility includes the development of dangerous activities or products: the 
production process or the products themselves have defects that were not evident or clear 
from applying the existing techniques and scientific knowledge at the time of entry into 
circulation of the product (art. 30.4 LGG). It is especially important to undertake a permanent 
evaluation of the risks in these cases. 
 
Again, it has been suggested that a process of environmental management (assessment of 
“significant impacts on the environment” through an EMAS) may allow the identification of 
new or greater risks. It allows the timely identification of risks as the best protection against 
the materialisation of risk and ensuing responsibility. 
 
In the case of activity or business that is not dangerous a priori, a process of environmental 
management (including its audits) will influence the determination of the existence of fault or 
due diligence. 
 
The adoption of a system of environmental management does not imply an automatic release 
from liability nor a true presumption of due diligence as required of the company under the 
circumstances. However, it may permit a company to identify those responsible and possibly 
limit the damages.46 It may also help to prove the infraction or the breach of due diligence 
duty when the officials’ behaviour is contrary to the rules adopted by the enterprise. 
 
The case GRICA vs IBM in Switzerland 

                                                        
46 Petitpierre-Sauvain, Anne “La responsabilité environnementale de l’entreprise”, en Droit des sociétés: Mélanges en 
l’Honneur de Roland Ruedin, edités par F. Bohnet et P. Wessner, Helbing & Lichtenhahn, Bâle, Genève, Munich, p. 141   
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In a relatively recent case, an association of descendants of Roma who were allegedly 
detained in Switzerland and extradited to the Nazi regime sued IBM in Switzerland for 
complicity in providing the technological means for Government agents to track down and 
detain gypsies during the Second World War.  
 
While the state court of first instance in Geneva had admitted the case, the court of appeals as 
well as the Federal Supreme Court in 2006 dismissed the case on the grounds that legal action 
was time-barred by the statute of limitations, as the events in question occurred some 50 
years earlier (ATF 132 III 661).  
 
However, since the decision has been issued, article 101 of the Criminal Code has entered 
into force, which declares inter alia that genocide and crimes committed in violation of the 
Geneva Conventions are not subject to the statute of limitation. Current jurisprudence 
supports the view that future similar civil cases may not be time-barred. 
Parent company liability for subsidiaries, business partners and suppliers under Swiss law 
 
The following analyses two questions in relation to proposals made by the ECCJ: Is a parent 
company liable for its subsidiary under Swiss law and under which circumstances? Is a 
company liable for its suppliers or for its partners in a joint venture?  
 
The principle is that a company and its subsidiary have separate legal personalities and are 
therefore considered to be two different legal entities, one not being liable for the activity of 
the other. However, Swiss courts have developed some exceptions to this principle under 
specific circumstances: 
 
(a) The first exception relates to cases where there is a financial and decision-making link 

between two legal entities such that treating them as distinct entities would lead to a 
result contrary to good faith or would contravene legitimate interests of third parties (e.g. 
creating or using a subsidiary in order to avoid some prohibition on competition or to 
avoid respecting a contract). In such cases, the legal separation between a parent 
company and its subsidiary can be disregarded with respect to the misuse under 
consideration47 . 

 
(b) The second exception is the development by the Swiss Supreme Court of a liability theory 

that rests not on the basic grounds of liability (contracts and torts), but on a violation of 
good faith (“the liability based on trust”).48 The scope of operation of this additional 
liability theory is extremely restrictive. It applies where, despite the absence of a 
contractual relationship, there is a special relation of trust between two persons by virtue 
of which one of them takes measures based on the behaviour of the other, which 
measures later prove to be detrimental to his interests (4C.71/2001). If the injured party 
makes arrangements based on trust, the party who generated that trust is liable for any 
damage to the extent that there is a proximate causal connection with the thwarted 
expectation. In short, the conditions under which this liability theory applies can be 

                                                        
47 Decision of the Swiss Supreme Court of 9 December 2008, 4A_384/2008. 
48 Decision of Swiss Supreme Court of 12 June 2007, 4C.28/2007. 
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summarised as follows: (i) trust has been created; (ii) betrayal of that trust; (iii) disloyalty; 
(iv) the victim had precise expectations; (v) a special relation of trust between the parties; 
(vi) intent; (vii) damage to the victim; and (viii) proximate causation.49 On this basis, the 
Swiss Supreme Court exceptionally held a parent company liable for the commitments of 
its subsidiary in a case where the subsidiary represented to third parties, through 
advertising documentation, that it had very close links with the parent company and 
therefore benefited from its support.50 That said, most of the cases presented to the courts 
based on the abovementioned grounds have been rejected. 

 
(c) The third exception applies to cases where the subsidiary has no decisional power of its 

own, because the influence of the parent company is decisive. For this ground to be 
admitted, the board of the parent company must have behaved as if it were itself the 
board of the subsidiary (through links of a certain duration, acting freely as the board 
would do, having the competences and information the board would have in order to 
make decisions and so contributing to the decision-making of the subsidiary). A simple 
influence on the decisions of the subsidiary’s board is not sufficient in this respect. In 
such a case, the parent company is qualified as a “de facto body” and may be held liable 
for the activities of the subsidiary it has influenced.51  

 
There are no known cases of parent companies held liable for environmental and human 
rights impacts of their subsidiaries under Swiss law. However it cannot be excluded that, if 
the conditions for liability of a parent company as described above are met, such liability may 
be established in the future. Moreover, one could argue that, under the Swiss Private 
International Law Act (hereafter “LDIP”), action could be taken in Switzerland against a 
Swiss parent company of a foreign subsidiary if the activities of the foreign subsidiary are 
exercised in Switzerland or from Switzerland (articles 152 and 159, Federal Code on Private 
International Law). 
 
Is a company liable for its suppliers or for its partners in a joint venture under Swiss law?  
 
In relation to the company’s suppliers, the principle is also that a company and its suppliers 
have separate legal personalities and are therefore considered to be two different legal 
entities, one not being liable for the activities of the other. However, if the supplier has no 
decisional power of its own and the influence of another company is decisive, this other 
company may be held liable for the activities of the supplier. For this ground to be admitted, 
the board of the dominant company must have acted as if it were itself the board of the 
supplier (see above regarding subsidiaries). A simple influence on the decisions of the 
supplier is not sufficient in this respect. The Swiss Supreme Court has also ruled that where 
there is a specific form of dependency between two persons, implying a control of one person 
over the other (but not necessarily through the control of all the capital of one over the other), 
the controlled entity could be considered a “straw man” under the direction of the controlling 
entity, where treating them as distinct entities would lead to a result contrary to good faith or 
contravene legitimate interests of third parties. In such cases, the legal separation between the 

                                                        
49 Semaine Judiciaire 1997, p. 165. 
50 ATF 120 II 331 and also a recent case (2006) on money laundering in which the Swiss court took into account the fact that 
The Bahamas have more lenient standards than Switzerland: 2A.91/2005. 
51 ATF 128 II 122. 
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two entities can be disregarded with respect to the misuse under review.52 That said, the 
court was referring to dependency in the context of friendship or family relationships. There 
are no known cases where a company has been held liable for the activity of a supplier in 
relation to human rights or environmental impacts. 
 
Joint ventures: Under Swiss law, joint ventures are considered as partnerships regulated by 
articles 530 et seq. CO. They have no legal personality (which means that the assets of the 
partnership belong to the partners jointly, and that the partners are personally liable for 
obligations resulting from the activity of the partnership), even if some specific rules 
regarding decision-making or liability apply to the partnership. Articles 543 et seq. CO 
regulating the relationship between the partners and third parties cannot be contractually set 
aside. They are based mainly on rules of agency, with the main difference that there is a 
presumption in favour of third parties that, regarding the normal activity of the partnership, 
a managing partner is entitled to represent the partnership or all partners. The third party 
will need to prove that he had legitimate reasons to think that there was a partnership, and 
that he was dealing with a managing partner. In the case of a joint venture, such proof should 
normally be admitted. Therefore, a commitment undertaken by one partner acting on behalf 
of the partnership (or making a diligent third party believe he is) is binding for the other 
partners and a third party could take action against all the partners. However, whereas this 
form of liability applies for the regular business of the partnership, it does not apply to torts. 
Indeed, a partner could be held liable for the unlawful act of another partner only if he 
himself took part in it, willingly or by negligence.53 This results from the fact that the 
partnership, even if regulated by specific rules, has no legal personality. Therefore, with 
respect to environmental or human rights impacts, the liability of a partner for another one 
could a priori be taken into consideration only if the other partner took part in some manner 
in the unlawful act or if he acted as if he were a “de facto body” of his partner (see above 
regarding the situation of suppliers). 
 
Upshot 
Swiss law provides for interesting but still untested avenues for pursuing criminal and civil 
liability of corporations. 
Separate legal personality and the corporate veil could be an obstacle for holding Swiss 
transnationals to account for acts of their subsidiaries or suppliers. The exceptions provided 
by law are insufficient. 

2.2.3 Obligation of Reporting on human rights and environmental impacts 

Reporting on social and environmental impacts, especially those of operations abroad, has 
become a crucial demand from civil society to enhance transparency and accountability of 
corporations. It has also been argued that reporting will encourage companies to take into 
account more seriously their impacts on human rights and the environment. The following 
addresses whether companies are required or permitted under Swiss law to disclose the 
impacts of their operations (including human rights impacts) on non-shareholders, as well as 

                                                        
52 Decision of the Federal Supreme Court, December 9, 2008, 4A_384/2008. 
53 ATF 90 II 501, JT 1965 I 369. 
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any action taken or intended to address those impacts, whether as part of financial reporting 
obligations or a separate reporting regime. 
 
Obligatory disclosure 
 
General corporate rules regarding reporting are common to listed and private companies. 
However, there are more stringent rules regarding listed companies (those whose shares can 
be traded on a stock exchange). 
 
General rules: Articles 662 et seq. CO govern the reporting obligations of the company’s 
directors. Pursuant to these provisions, each year the directors must prepare annual financial 
statements, the annual report and the consolidated financial statements (if the latter are 
required by law). 
 
The annual financial statements are mainly the profit and loss statement (or income 
statement), the balance sheet and an Annex with more detailed information (articles 663, 
663a, 663b). The annual report discusses the course of business, as well as the economic and 
financial situation of the company (article 663d CO).  Consolidated financial statements apply 
only to groups of companies.  
 
The Swiss system focuses mainly on financial reporting obligations. However, as part of these 
obligations, a new provision entered into force in January 2008, which requires that indicators 
on risk management be disclosed with the Annex to the balance sheet. Thus directors must 
report risks that may have a major influence on the company, which may include impacts on 
non-shareholders, if, for instance, they pose a legal risk to the company.  For financial 
institutions, the Basel II framework explicitly requires an assessment of legal risks, i.e. the risk 
of being taken to court. With regard to human rights, this has become an issue for banks 
doing business in the US in the context of employment discrimination. As of today, it is very 
difficult to assess the scope of this provision, as courts have not yet provided any guidance, 
but this could potentially lead to the disclosure of societal impacts and could be seen as a 
window of opportunity.  
 
Aside from corporate law (and financial reporting obligations), other bodies of law may also 
have a bearing on the reporting of impacts on non-shareholders under specific circumstances. 
For example, with regard to labour law, article 335f-g CO requires the employer, prior to a 
mass dismissal, to consult first with the employees’ representative body and then to notify 
the cantonal Labour Office in writing of such mass dismissal with all pertinent information. 
Another example is the obligation to conduct an environmental impact assessment prior to 
launching certain projects, as required by articles 10A and 10B of the Swiss federal Law on 
the Protection of the Environment (LPE). 
 
Rules applying only to listed companies: in January 2008, new provisions were enacted 
(article 663b bis CO) in connection with indemnities, bonuses and other similar remuneration 
to directors or former directors. These provisions state that such indemnities must be 
disclosed in the Annex to the balance sheet, in addition to the indications mentioned above. 
Shareholders meeting certain thresholds (“important” shareholders) must also be disclosed 
(article 663c CO). 
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Listed companies are subject not only to the requirements of the CO but also to those arising 
from several other regulations. These regulations provide for a number of reporting 
obligations and subject listed companies to the oversight of competent authorities. They 
require, inter alia, the establishment of intermediary accounts (and not only annual accounts) 
that have to be compatible with the International Financial Reporting Standards; the obligation 
to declare the number of shares that exceed a certain threshold; and the obligation to comply 
with recognised international standards regarding information to be shared with investors in 
order to allow them a proper evaluation of securities and the quality of the issuer. The main 
rules are found in the Corporate Governance Directive of the SWX Swiss Exchange and in the 
listing rules. The Directive mainly follows international standards, but tends to be somewhat 
less stringent. Information must be provided on the structure of the group and the 
shareholders, the structure of the capital, directors, remuneration of directors, participation of 
shareholders, opting out and opting in clauses, revision body and information policies of the 
company. 
 
Finally, pursuant to article 53 of the listing rules:  

“1 The issuer must inform the market of any price-sensitive facts which have arisen in its sphere of 
activity. Price-sensitive facts are facts which are capable of triggering a significant change in 
market prices.  
2 The issuer must provide notification as soon as it becomes aware of the main points of the price-
sensitive fact.  
3 Disclosure must be made so as to ensure the equal treatment of all market participants” 

 
Examples of price-sensitive facts could include events connected to the company’s impact on 
non-shareholders such as liability risks resulting from damage to the environment, 
violations of human rights or product liability that imply an important change in the 
financial evaluation of the company. A recent example is the set of lawsuits against Eternit 
and its CEO Stephan Schmidheiny for not protecting its workers from exposure to asbestos. 
 
In conclusion, companies may be required to disclose the impacts of their operations 
(including societal impacts) on non-shareholders mainly in cases where this might have a 
significant influence on their financial situation or on market prices, which limits the scope of 
impacts to be reported on. They may also have to report these impacts in specific situations, 
where it is required in other laws, including labour and environmental laws. 
 
There is a trend in the EU to request companies to disclose their CSR guidelines or to state 
they use none. The obligation to report on social and environmental impacts has been 
introduced in France, the United Kingdom, Denmark and Sweden. Outside the EU, Norway 
requires non-financial reporting. The Norwegian Accounting Act requires companies to 
report on specific non-financial factors: working environment, gender equality, impact on the 
natural environment and actions taken to prevent or reduce such an impact.  
 
Denmark requires the largest companies to state which standards they follow, how they 
implement them and what results have been achieved. Companies that do not have a CSR 
policy should say so. Norway was discussing similar legal requirements. 
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The UK Companies Act 2006 requires listed companies to report on environmental matters, 
employees and social community issues to the extent necessary to understand the 
performance and position of the company. Similarly, France requires listed companies to 
include in their annual report information about social and environmental impacts (Article L. 
225-102-1 Code de Commerce). The law defines the kind of information that should be 
included. Any interested person may have recourse to the tribunals if the company’s 
directors fail to fulfil this duty. 
 
Voluntary disclosure 
 
As a rule, companies are permitted to disclose the impacts of their operations (including 
societal impacts), as long as this reporting is not detrimental to the interests of the company, 
nor to the interests of other constituencies that directors have the mandate to protect. 
 
Companies may, on a voluntary basis, follow the OECD Guidelines’ recommendation, in 
article III, to disclose material issues regarding employees and stakeholders, as well as to 
provide information on business conduct including information on the social, ethical and 
environmental policies of the enterprise. 
 
There are no specific legal provisions that extend the obligation of reporting impacts outside 
Switzerland or of subsidiaries or business partners. However, reporting obligations may 
extend to impacts outside Switzerland if such impacts are of a nature to affect the financial 
situation of the company, or if it affects the market price sufficiently to require reporting it. 
This also applies mutatis mutandis to the impacts of subsidiaries, suppliers and other business 
partners. 
 
Annual financial statements (following articles 662 et seq. CO) must be prepared by the 
directors and need approval from the general meeting of shareholders. Some companies 
(including listed companies) must have their financial statements reviewed by auditors that 
are totally independent from the company.  
 
If the company has outstanding bond issues or if its shares are listed on a stock exchange, 
Article 697h CO provides for the disclosure of the annual financial statement and 
consolidated financial statement in the Swiss Official Gazette of Commerce, or the company 
must send a copy of such statements to any person requesting it. Other companies have to 
disclose the annual financial statement and consolidated financial statements to creditors 
who can provide evidence of an interest worthy of being protected. 
 
As part of the duties of the directors, failure to report may lead to a liability claim against 
them and/or against the auditors, if the conditions mentioned above are met. Under certain 
circumstances, a misrepresentation may lead to a criminal conviction against the directors for 
forgery. 
 
The reports issued in compliance with the reporting obligations resulting from the listing 
rules are by definition public. Companies failing to respect these provisions may receive a 
warning or a fine of up to CHF 1 million, be suspended from trading, or even delisted. 
Furthermore, a liability action could be taken against the company. 
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Upshot 
Swiss law does not require companies to report on social or environmental impacts, but it 
does not prohibit it either, provided the reporting does not damage the company’s interests. 
The general trend in Europe is to require some form of mandatory social and environmental 
reporting from companies, but practice varies and is evolving. 

2.3 Access to justice/remedy and grievance mechanisms 

Several international human rights instruments ratified by Switzerland, in particular the 
International Covenant on Civil and Political Rights, article 2, guarantee the right to an 
effective remedy. Any person in Swiss territory or under its jurisdiction has the right to an 
effective remedy when his/her rights have been violated by State agents or by private actors 
whose activities are condoned and not remedied by the State. The essential characteristics of 
this right are its effectiveness, accessibility and promptness. 
 
In the area of grievance mechanisms, Professor Ruggie has developed a set of criteria to 
assess those mechanisms in the context of the need to enhance access to justice for victims. 
Those principles include: accessibility, legitimacy, predictability, equitability, rights-
compatibility and transparency.54 Mechanisms such as the OECD National Contact Point or a 
National Human Rights Institution that receives complaints, investigates and issues 
recommendations may play an important role in providing relief to victims. 
 
Switzerland’s laws provide for a number of avenues for legal redress. However, the 
realisation of the right to an effective remedy in the context of corporate abuse (whether 
transnational or not) is hindered by a set of legal, procedural and social obstacles. 

2.3.1 Legal standing 

To hold company directors liable 
 
The Swiss Supreme Court has made a distinction between direct and indirect damages. Such 
distinction determines who may take action as well as the relief sought. The criterion to 
distinguish between direct damages and indirect damages depends on the assets directly 
affected by the action attributed to the directors. Indeed, a shareholder or a creditor suffers 
direct damages when his assets are individually and specifically affected, independently of 
any damages to the company (e.g. a creditor who agreed on a loan to the company based on 
false indications of a director), while he suffers indirect damage when his prejudice is a result 
of the damage suffered by the company (e.g. diminution of the dividend because of damage 
affecting the company, or a claim of the creditor unpaid because of the company’s lower 
credit-worthiness). Legal standing to sue the directors for damages is granted to the company 
as such represented by the board of directors or a special representative, the shareholders and 
the creditors if they have suffered direct damages. However, observers note that shareholders 
or creditors are unlikely to hold directors liable in relation to human rights and/or 
environmental impacts. 

                                                        
54 Ruggie Report 2008, A/HRC/8/5 para 92.  
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As regards criminal liability, under Swiss law the prosecution of crime –including crime 
allegedly perpetrated by corporations- corresponds to public prosecution. The victim may 
have a limited role. 
 
Swiss law on civil liability allows any person or legal entity to bring a claim against any other 
person domiciled in Switzerland for tort and to demand the payment of damages and 
compensation. In principle, this avenue would also be open to citizens of other countries if 
they have access to Swiss courts directly or through representation. 
 
Class actions: Swiss law does not recognise the institution of “class action,” whereby a group 
of persons who claim to be similarly affected by a company can bring a collective claim 
before the court. Most European countries do not permit such class actions while most 
common law countries admit them in certain areas, including the United Kingdom and the 
United States, and most recently Italy for consumers’ rights. Other countries may have other 
institutions similar to class actions, and several Latin American countries of civil law 
tradition admit collective claims for constitutional remedies. 
 
Class actions usually facilitate legal action by a group with a single legal counsel, reducing 
costs and also alleviating the burden of proof each individual would otherwise have, and 
possibly reducing the length of litigations. In its message about the new Swiss Code of Civil 
Procedure, the Federal Council rejected the introduction of class action in Swiss law citing, 
inter alia: difficulties in defining the group entitled to legal standing and in sharing the 
compensation amounts; the possibilities that other members of the group might take legal 
action outside the group; and its potential abusive use to sue for enormous amounts (akin to 
“blackmail” to force companies to settle).55  
 
By contrast, Swiss law recognises the right of civil associations and organisations to bring claims 
in defence of a collective interest (not only of their members but also of others who carry out 
similar trade) provided that their statute enables them to defend the economic interest of 
their members. According to Swiss Civil Code Article 28, the professional associations can 
only request declaratory relief and cessation but not reparation of damages for loss or injury. 
Despite its usefulness (for instance it was thanks to a labour union’s intervention that the 
administration refused authorisation to an enterprise to have women working on Sundays), 
the new Swiss Code of Civil Procedure –to enter into force in January 2011- has kept its scope 
limited, especially in connection to the relief that these associations may seek. 

2.3.2 Obstacles to access to justice 

Access to a legal remedy in Switzerland, although in theory open to a broad range of 
individuals and entities, is nevertheless marred by a series of obstacles. Among them are 
common obstacles such as the important financial resources needed to litigate in Switzerland 
(including the possible payment of legal costs of the opposing party if the case is lost); lack of 
knowledge about the mechanisms and avenues available; and availability of legal aid or legal 
representation. There are also important limits to capacity within the system to address issues 

                                                        
55 FF 2006 6902 
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of a transnational and complex nature. Lack of clarity in the law of corporate criminal liability 
or limited options for piercing the corporate veil are also material obstacles for victims 
seeking to obtain justice. Also, apart from the above-mentioned limits to victims’ legal 
standing, significant procedural obstacles may in practice prevent access to justice. 
 
Costs of legal representation and legal aid 
 
The costs of legal representation in Switzerland are generally high and are in practice the 
single most important obstacle for victims- especially those from poor countries- to gain 
access to the courts. The Federal Constitution, article 29.3, provides for the right to legal aid 
of everybody without sufficient resources, unless the claim appears to have no possibility of 
success. According to legal practitioners, legal aid generally works well. However, there are 
some difficulties in relation to the assessment of whether “possibilities of success” exist, 
which may be especially serious in the context of litigation against large corporations, where 
obtaining the necessary evidence against the company is difficult. In this context, such an 
assessment could be arbitrary. 
 
Evidentiary problems 
 
One of the most important problems victims face when confronting corporations in a legal 
context is providing the required evidence to prove the company’s tort. This difficulty flows 
largely from the fact that most evidence, in the form of documents, records and archives is in 
the hands or control of the company. Witnesses, whistleblowers and the victims themselves 
may still be working for the company in a subordinate position, which makes them 
vulnerable to potential intimidation. The unequal position of the parties to the dispute in 
terms of financial resources is also seen clearly in their unequal ability to produce the 
necessary evidence. Requiring the complainants to provide prima facie evidence and then 
shifting the burden of proof to the defending company could be a solution (as is done for 
cases concerning gender discrimination). 
 
During the proceedings, the judge can address the imbalance between the parties by ordering 
the party in control of a piece of evidence to disclose it (Article 186.2 Geneva Law of Civil 
Procedure) even if that party does not carry the burden of proof. However, the new Swiss 
Code of Civil Procedure will take a significant step backward in this regard by recognising a 
right to refuse to disclose the evidence when disclosing it would expose a party to criminal 
prosecution or civil liability (Article 163). While the refusal to disclose evidence that could 
bring criminal prosecution may be understandable by virtue of the guarantees against self-
incrimination, allowing the party who controls the evidence to refuse to disclose it to protect 
itself against civil liability is clearly not in the interest of justice and diminishes the victim’s 
ability to prove his claim. There may be strong policy grounds to change this rule and 
consider introducing stronger powers for the judge to order discovery of evidence. 
 
Protection of witnesses and whistleblowers 
 
The possibility that a company or financial institution employee who has witnessed 
irregularities would decide to reveal those irregularities to the authorities seems rather slim 
according to the report of the OECD Phase 2 review of Switzerland (2005). This report found 
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no cases of whistleblowers denouncing corrupt activities on the part of their firms. The main 
reasons for this are said to be labour laws that do not effectively protect employees from 
unfair dismissal (the indemnity for unfair dismissal is limited by law to six months’ salary at 
most, often reduced in practice by the courts); the absence of any obligation for employers to 
reinstate employees who are victims of unfair dismissal; and the relatively small size of the 
country. Regarding the latter, a whistleblower, labelled as an informant, would very quickly 
be excluded from the labour market, as Swiss law has no specific provisions to protect 
employees’ “right to warn”, or to guarantee that they be reinstated if dismissed unfairly.  
  
In practice, potential whistleblowers, as workers within the meaning of Swiss law, are subject 
to a number of restrictive legal obligations. Federal jurisprudence,56 endorsed by legal 
commentary, establishes an employee's obligation of loyalty not only to abstain from any 
behaviour that may prejudice the employer's legitimate interests, but also to intervene 
actively, for example by informing the employer of irregularities and anomalies found within 
the firm. In this context, an employee's option to approach the firm's executive bodies seems, 
according to the OECD, to be limited in practice. The company's image and the trust of its 
customers and creditors are factors that may encourage senior managers not to bring a 
reported offence to the attention of the police.  
 
There are also grounds for victims or witnesses to fear retaliation. Law enforcement agencies 
cannot guarantee that the names of witnesses will not be divulged during the procedure, 
except in situations in which knowledge of the witness’s identity would constitute a threat to 
life or limb for the witness or a member of his family.  
 
The OECD Working Group had recommended, in the phase 2 Report in 2005, that 
Switzerland examines measures to ensure effective protection of whistleblowers, especially 
employees in the private sector (Recommendation 3c). In March 2006, the Council of States 
accepted a revised version of Motion Gysin (03.3212) and mandated the Swiss Government to 
prepare a bill that addresses the protection of whistleblowers; the National Council followed 
suit in June 2007. The consultation procedure on the partial revision of the Swiss Code des 
obligations ended on 31 March 2009, with the Federal Council taking note of the report on 19 
December 2009. The majority of stakeholders welcomed better protection for whistleblowers, 
but before taking a decision the Federal Council opened another consultation on the question 
of the existing and foreseen sanctions for unfair dismissal of whistleblowers.57  

2.3.3 Swiss National Contact Point  

 
The OECD Guidelines for Multinational Enterprises provide the only multilateral framework 
that Governments are committed to promote. They set a number of recommendations and 
principles for multinational enterprises operating in or from OECD member countries or the 
11 observer countries that have endorsed the Guidelines. The National Contact Points play a 
crucial role in promoting observance of the Guidelines, but international practice is uneven. 
 

                                                        
56 ATF 127 III 310 
57 See http://www.ejpd.admin.ch/ejpd/fr/home/themen/wirtschaft/ref_gesetzgebung/ref_whistleblowing.html 
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The system of National Contact Points (NCP) established under the revised OECD 
Guidelines, as well as National Human Rights Commissions or Ombudspersons, are 
frequently presented as alternative non-judicial mechanisms to provide redress to victims of 
corporate abuse. The human rights system, in principle, does not limit the available remedies 
to those of judicial nature but also accepts those of administrative character subject to the 
requirement that the remedy offered be prompt and effective. As mentioned above, Professor 
Ruggie has suggested a number of principles that non-judicial remedies should comply with. 
However, it is not clear whether in his conceptual framework these non-judicial remedies 
correspond to what is mandated under international law.58 
 
The Swiss NCP is located within the International Investment and Multinational Enterprises 
Unit of the State Secretariat for Economic Affairs and is managed by Government officials. At 
the moment, the OECD Procedural Guidelines relating to the work of NCPs do not require 
any specific location of the NCP within the administration. It is still fairly common (some 17 
NCPs) that the NCP is located in the same department as investment protection and 
promotion and/or staffed by employees from the respective ministry for economic affairs. 
But there is also a discernible trend to include stakeholders in NCP structures since 2000, 
when the NCP mechanism under the revised Guidelines was created. The number of NCPs 
with tri- or quadri-partite composition and/or involvement (business, governments, unions 
and sometimes other civil society groups) has increased to about 13 (including the Nordic 
countries: Norway, Sweden and Denmark), and advisory committees or permanent 
consultative bodies involving non-governmental partners have become frequent in countries 
with government-based NCP structures (such as in the UK). Recently, the Netherlands 
created a totally independent NCP served by a secretariat comprised of state officials for a 
trial period. 
 
The Swiss Government regards international investment and CSR as closely related and sees 
no inconsistency in having the Swiss NCP and the task of protecting Swiss businesses 
investing abroad in the same governmental unit. Support to businesses operating 
internationally can and should be combined with fostering responsible corporate behaviour 
in an effective and flexible way.59 
 
The NCP approach to transparency and communication in concrete cases is described on the 
Swiss NCP website in very broad terms: “….with respect to the results of the procedure, the 
NCP needs to find a balance between transparency and confidentiality.”60 The outcome of the 
NCP's involvement in specific cases is made public on the website, in a very general and 
generic manner, in the annual report of the Swiss NCP, on the website of the OECD and in 
the OECD report of the “Annual Meeting of the National Contact Points”. 
 
In total, 11 specific instances have been filed with the Swiss NCP. Final statements, which are 
issued only once a case is closed, can be found online for only two cases. Other cases are 

                                                        
58 Amnesty International has criticised the labeling of OECD NCPs or the Global Compact as “remedial mechanisms,” 
where in practice they were not conceived of as such. See “Response by AI: Right to an Effective Remedy”, CSR 
Conference convened by the EU President, Sweden, 10 November 2009. 
59 “Annual Report 2008/2009 on Activities of the Swiss National Contact Point” to the OECD Investment Committee, 
available at http://www.seco.admin.ch/themen/00513/00527/02584/02586/index.html?lang=en 
60 http://www.seco.admin.ch/themen/00513/00527/02584/index.html?lang=en.  
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known from external sources. The Swiss NCP Annual Report 2009 to the OECD reports on 
four instances: a labour conflict in a factory plant of the Swiss multinational enterprise Nestlé 
in Russia (2008); a labour conflict in a subsidiary of a Swiss multinational enterprise in 
Indonesia (2008);  a labour conflict in a subsidiary of a Swiss multinational enterprise in 
Korea (this was filed with the Korean as well as the Swiss NCP); and a labour conflict in a 
subsidiary of a Swiss multinational enterprise in India (filed with the Swiss NCP  in 2009). 
 
The Swiss NCP was also involved in a specific instance initiated in 2007 by an Australian 
lawyer with the Australian NCP and by a Swiss NGO with the Swiss NCP concerning the 
coal mine “El Cerrejón,” partially owned by Anglo American, BHP Billiton and Xstrata and 
operating in Colombia. Since the Australian, Swiss and UK NCPs were involved, it was 
decided that the Australian NCP would lead the process.  On 12 June 2009 the Australian 
NCP issued a statement formally closing the instance in view of the agreement reached 
between one plaintiff community and the company and the establishment by the company of 
an internal mechanism of social responsibility to continue dealing with the communities’ 
grievances. The Swiss NCP also issued a statement supporting the Australian statement and 
closing the instance. Both NCPs concluded that the mediation work had been successful. In 
its statement, the Australian NCP declined to assume an ongoing role in monitoring 
compliance with agreements and/or negotiations. 
 
The latter case serves to illustrate the shortcomings of the OECD NCP model as a potentially 
effective remedy for victims. Civil society groups complain that compliance with the 
recommendations is weak, the procedure is non-transparent and unclear, and victims have a 
limited possibility of participating (especially if they are located in third countries). Further, 
in these groups’ view, SECO overemphasises mediation. Officials at SECO maintain that 
because of the constant coordination and consultation with other departments, the Swiss 
NCP in practice works as an interdepartmental structure. They also state that the levels of 
transparency are in keeping with what is required in the OECD Guidelines and NGOs 
generally publish their own positions. Finally, mediation is central to the NCP system. 
 
Elsewhere concerns have been expressed about the independence and impartiality of bodies 
controlled by the Governments, the effectiveness of a system that relies largely on the good 
will of companies to engage in a mediation process and comply with commitments made in 
that context, and the inherent limitations on investigating or gathering evidence, especially 
from individuals and communities affected in third countries.61 Similar concerns arise in 
regard to the effectiveness of NCP statements favourable to the victims when the good will of 
the company is absent. Various cases in the UK and elsewhere showing lack of compliance by 
companies underscore the limits of the current NCP model. 
 
Upshot 
Currently, the Swiss NCP cannot be seen as a mechanism that provides an effective remedy, 
because it is not perceived to be independent and overemphasises mediation as the main tool. 
 
 
 

                                                        
61 See generally “Any of our business?...”, 2009, cited above. 
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2.3.4  A Swiss National Human Rights Institution? 
 
The creation of a National Human Rights Commission or Ombudsman has been an advocacy 
demand of Swiss civil society for a number of years. In 2002, the Federal Council prepared a 
report on the feasibility of creating a federal commission on human rights. It considered two 
models: a federal commission and an independent specialised institute. In the end, it decided 
in July 2009 that establishing a National Human Rights Institution (NHRI) in Switzerland 
would be premature. Taking into account the current needs, the council decided instead to 
make available, as a preliminary step, 1’000’000 CHF per year to buy services from a 
Competence Centre for Human Rights that is or will be established at a Swiss university. 
Several universities have applied and the Federal Council will decide in spring 2010.    
 
In the consultations on the NHRI, while business associations such as economiesuisse were 
against such a new institution, some multinational corporations (Novartis, ABB, Zurich 
Financial Services, Pfizer, Bechter, Hesta, Mondaine, UBS) have voiced the need for a 
National Human Rights Institution such as the Danish Institute on Human Rights, of which 
ABB and Novartis are regular clients.62 The global debates about business and human rights 
show that national bodies with the task of protecting and promoting human rights can also 
play an important role in the context of the human rights impacts of business. At the same 
time, the structure and functions of those institutions vary across countries and some 
countries lack such institutions altogether. 
 

3. SOME EXISTING POLICY INSTRUMENTS AND THE STATE DUTY TO PROTECT 

In its present state international human rights law does not prescribe specific policies for 
countries to implement their human rights obligations. It generally leaves States wide 
discretion to choose the most appropriate policies to discharge their human rights 
obligations, although some treaties such as CERD do require action in specific domains. 
However, there are strong policy reasons to adopt certain kinds of policies that are proven to 
be more conducive to the promotion of human rights than others or, in any event, to avoid 
policies that lead to the commission of violations.  
 
With respect to human rights abroad, apart from the obligations under human rights law and 
those stemming from the Swiss Constitution, there may also be strong policy reasons for 
Switzerland to encourage or even ensure their companies respect rights abroad. One 
important reason is to avoid being associated with possible corporate abuse abroad or even 
being seen as accomplices. This holds true especially if the State itself is involved in the 
business venture, be it as owner, investor, insurer, procurer or simply promoter.63  
 

                                                        
62 « Création d’une commission fédérale des droits de l’homme: possibilité, opportunité et alternative ». Rapport du Conseil 
federal, Berne, le 1er juillet 2009, Available at 
http://www.eda.admin.ch/etc/medialib/downloads/edazen/topics/human/humri.Par.0043.File.tmp/Rapport 
%201er%20juillet%202009%20Fr.pdf 
63 Ruggie Report 2009, para. 16. 
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A review of all policy tools and programmes in place that have an impact on the promotion 
of human rights falls outside the terms of reference of this study. The following will focus 
only on those policy tools that are generally seen as having a bearing on the enjoyment of 
human rights abroad: export credit risk insurance, government procurement and investment 
and trade agreements. 
 

3.1 Role of Swiss Embassies abroad and the promotion of bilateral dialogues 

In response to the 2009 Ruggie questionnaire, Switzerland mentioned its sectoral policy of 
"défense des intérêts économiques des enterprises suisses à l’étranger". Critics pointed out 
that this policy (not publicly available) focuses on the protection of Swiss companies’ 
interests. The response to the Ruggie questionnaire mentions that adherence to the OECD 
Guidelines and to the Global Compact is encouraged and that the protection of interests of 
Swiss companies also includes preventing reputational damage through respect for human 
rights. Government officials also stress that Swiss diplomatic missions do not extend 
protection in cases of corruption or to companies without a good record on human rights and 
labour standards: and limit that protection in practice to companies that are members of the 
Global Compact, have a good public reputation and do not have any pending instance before 
an OECD NCP. 
 

Swiss diplomatic intervention in the cases in Colombia 
In a long-running conflict between FENOCO, a Colombian railway company, and Sintraime, 
a metal workers union, the current Swiss Ambassador made efforts to de-escalate and resolve 
the conflict, speaking with company representatives and the President of the Central Unitaria 
de Trabajadores (CUT). A second case involves the alleged complicity of Nestlé Colombia in 
the torture and assassination of Colombian trade union leaders by paramilitary groups. The 
company is alleged to have benefited from the violations resulting from a trade union-free 
zone favourable to business. The Ambassador organised informal meetings between the CUT 
President and the head of Nestlé Colombia, for example, during a dinner at the ambassador’s 
residence. The current ambassador appears more active than his predecessor and more 
willing to act when Swiss companies are involved in conflicts. 
 
 
As the document is not publicly available, this sectoral policy cannot be analysed in full. 
Government officials stress that this document is internal administration guidance for staff, 
which is usually not public. It provides guidance to diplomats on cases and information that 
needs to be reported to Bern and therefore could play a useful role in conflict prevention. 
However, Swiss diplomats are reportedly reluctant to take an active role or mediate in this 
type of conflict, following on an instance in which the Ambassador in Brazil was criticised for 
his active involvement in a case concerning Syngenta.  
 
By way of comparison, the UK has a publicly available business and human rights toolkit 
aimed at showing how UK overseas missions can promote good conduct by UK companies.64 
This toolkit provides guidance to staff on how to promote human rights by raising 

                                                        
64 Available at: http://www.fco.gov.uk/resources/en/pdf/3849543/bus-human-rights-tool.pdf 
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awareness, lobbying and facilitating contact, and engaging with government, (UK-registered) 
business, civil society and multilateral organisations as well as how to react to complaints. 
 
The Netherlands outlined a strengthened role for international CSR diplomacy in their 
Government vision on CSR 2008-2011. This includes the Netherlands’ active and leading role 
in international bodies, taking CSR as an inherent part of promoting international enterprise 
and economic diplomacy, and ensuring CSR is implemented in all of the government’s 
activities to promote trade and become a standard feature of all economic diplomatic 
missions of the Ministry of Economic Affairs.65 
 
Promotion and adequate training on human rights and business and on the contents of these 
tools for relevant staff would be essential to ensure the intended objectives are achieved.  

3.2 Public Procurement 

Public Procurement is one area in which Governments and other public authorities can use 
their purchasing power to reinforce business’ responsibility to respect human rights. 
 
In Switzerland, the federal law on public procurement66 (BoeB) was revised in 1994 to 
conform to the WTO Agreement on Government Procurement binding on Switzerland since 1 
January 1996. Article 8 BoeB provides that mandates are awarded only to bidders who 
respect local labour law, and, if the service is rendered in Switzerland, ensure equal pay for 
women and men.  
  
In 2008, the Federal Council started a consultation process for the preliminary draft and the 
explanatory note for a full revision of the public procurement bill. The goal would be to 
modernise, clarify, insert flexibility and harmonise the law on public procurement. The report 
of the consultation, published on 18 November 2009, shows there is still a long way to go 
toward the envisaged comprehensive revision.67 On the same date, the Federal Council 
passed an amendment of the Ordinance on Public Procurement to make important changes 
in a shorter time frame than the revision of the bill would take. Of particular importance for 
this study is the amendment of Article 7, which introduced adherence to the eight ILO core 
labour conventions as a minimum criterion for services rendered abroad.68  
 
While the inclusion of ILO core labour conventions is a step forward from simply requiring 
adherence to local law (which still appears in Article 8 of the Federal law on public 
procurement), more ambitious proposals were made in the consultation process.69 In 
particular, one option would be to create the legal base to include more human rights and 
social policy-related issues as criteria for public procurement.  The process seems to be stalled 

                                                        
65 Available at http://mvoplatform.nl/publications-en/Publication_2364, pp. 19-21. 
66 Loi fédérale du 16 décembre 1994 sur les marchés publics, RS 170.056.01, available at 
http://www.admin.ch/ch/f/rs/c172_056_1.html 
67 Available at http://www.admin.ch/ch/f/gg/pc/documents/1606/Ergebnis.pdf 
68 « Ordonnance du 11 décembre 1995 sur les marchés publics », RS 172.056.11, available at 
http://www.admin.ch/ch/f/rs/c172_056_11.html.  
69 http://www.sp-ps.ch/uploads/tx_userpressemitteilungen/081119_744_oeffentl-Beschaffungswesen_01.pdf 
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at the moment, but once the overall revision starts it could be an important avenue to 
operationalise the State duty to protect.70   
 
Importance of “Environmental management” 
Requiring the establishment of an environmental management system may play a role 
in government procurement contracts with private companies. It can play the same 
role in public-private contracts to set environmental objectives or the provision of 
services. Often it will be a prior condition for the agreement. 
The existence of an environmental management system may have an impact on the 
expectations of authorities to grant a licence (i.e. to use water) or authorisation based 
on the good faith declaration of the company. An exemption (i.e. ecological taxes) or 
licence obtained on the basis of the company’s declaration that it has a functioning 
environmental management system that turns out not to be true or inexistent may be 
nullified or voided and may even trigger civil liability. 
The question is whether an environmental management system should be made 
compulsory for government procurement.  

 

3.3 Swiss Export Risk Insurance 

The operating conditions of export risk insurance are laid down in the “Swiss Export Risk 
Insurance Act”71 (SERVG) of 16 December 2005 and the “Swiss Export Risk Insurance 
Ordinance”72 (SERV-V) of 24 October 2006. Art. 6 SERVG provides that it respects the 
principles of Swiss foreign affairs policy, which includes the promotion of human rights per 
Article 54 of the Swiss Federal Constitution.  Art. 13 SERVG stipulates that insurance is 
excluded if the export would contravene Swiss or foreign law or Switzerland’s obligations 
under public international law.  
 
There are reasonable steps, both procedural and substantial, to ensure that export risk 
insurances conform to the regulations. These include Environmental Impact Assessments, 
fulfilment of the more stringent level of either local standards or World Bank Safeguard 
Policies, and adherence to IFC Performance Standards for project finance.  SERV’s conformity 
with the 2007 OECD Council Recommendations on Common Approaches on the 
Environment and Officially Supported Export Credit Projects is subject to periodic 
examination.73 SERV also encourages adherence to the OECD Guidelines for multinational 
enterprises.74 
 

                                                        
70 The WTO Government Procurement Agreement and the Bilaterals I may pose some limits to criteria that can be included. 
See also Marc Steiner, Die Berücksichtigung sozialer Aspekte im Rahmen der öffentlichen Beschaffung, Vergaberechtliches 
Arbeitspapier erstellt im Auftrag der Interessengemeinschaft Ökologische Beschaffung Schweiz (2009), available at 
www.igoeb.ch. 
71 http://www.serv-ch.com/fileadmin/serv-dateien/Ueber_uns/Rechtsgrundlagen/SERVG_f.pdf 
72 http://www.serv-ch.com/fileadmin/serv-dateien/Ueber_uns/Rechtsgrundlagen/SERV-V_f.pdf 
73 Available at http://www.oecd.org/department/0,3355,en_2649_34181_1_1_1_1_1,00.html 
74 See http://www.serv-ch.com/en/sustainability/guidelines-for-multinational-enterprises/ 
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Common criticisms against SERVG focus on the lack of systematic human rights impact 
assessments and the fact that recommendations flowing from all of the assessment and 
standard reviews are voluntary, thus failure to comply does not entail consequences.  
 
Art. 34 SERVG states that in “particularly important”75 export operations, the Federal Council 
can, on demand from the Federal Department of Economy, order SERV to insure the 
respective exports. 
 
SERV’s environmental practitioner reportedly recommended not insuring the Ilisu Project, 
but the Federal Council decided otherwise. The Federal Council’s discretion arguably 
conforms to the weighing-and-balancing test of Art. 54 of the Constitution, whereby the 
promotion of respect for human rights is only one foreign policy goal among several and can 
be trumped by the need to safeguard other overriding values. In addition, under Article 101 
of the Constitution, the Confederation shall safeguard abroad the interests of the Swiss 
economy. However, since compliance with human rights is one of the key features of the 
Swiss constitution there should be no room for deviating from human rights compliance. 
 
The Ilisu and Yusufeli hydroelectric power plants  
On 28 March 2007 the Federal Council, in consultation with the German and Austrian 
export credit agencies, instructed SERV to insure deliveries from Swiss companies to 
the hydroelectric power plant at Ilisu on the river Tigris in Turkey. This decision was 
conditional on assurances from Turkey that it would comply with numerous 
requirements based on World Bank standards in the fields of human rights, the 
protection of the environment, cultural assets and downstream impacts. In spite of 
occasional progress, repeated visits to the project site revealed shortcomings in 
compliance with the specified requirements. After a 180-day time limit expired without 
full compliance, the export credit agencies terminated the export risk insurance on 7 
July 2009. 76  
While the termination of the export risk insurance was commended as a victory for 
human rights, environmental and cultural concerns over economic interests, the Ilisu 
dam is not the only controversial project that warrants closer scrutiny.  
 
In fact, only two months after Ilisu, the Federal Council instructed SERV to grant 
export risk insurance to the Yusufeli hydroelectric power plant – also in Turkey and a 
category A project, i.e. a project located in sensitive sectors or located in or near 
sensitive areas.77 As in the Ilisu case, the Federal Council decided that the challenges 
highlighted in the Environmental Impact Assessment78 and the Resettlement Action 
Plan79 could be addressed by respective conditions and instructed SERV to insure the 
export risks. 

 

                                                        
75 “Particulièrement importantes” is defined in Art. 28.2 SERV-V as “Les opérations d’exportation ayant des conséquences 
importantes sur le plan économique, social, écologique et sur le plan du développement ou d’autres aspects de politique 
extérieure sont réputées particulièrement importantes.” 
76 See 2009 Foreign Economic Policy Report, pp. 34-35.  
77 See http://www.serv-ch.com/fileadmin/serv-dateien/Ethik-Umwelt/Transparenzbericht_E.pdf 
78 Available at http://www.dsi.gov.tr/english/yusufeli_report.htm 
79 Available http://www.dsi.gov.tr/english/yusufeli_plan.htm 
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3.4 Trade and Investment 

International trade and investment agreements have the effect of reducing the policy space 
available to countries to implement their duty to protect human rights.  The possibility of 
conditioning trade advantages and concessions on respect for human rights and labour rights  
is severely restricted under WTO law, which offers relatively narrow windows of exceptions 
that must be interpreted on a case-by-case basis. Ruggie’s conceptualisation of the impact of 
trade and investment on human rights focuses on whether trade and investment may 
“unduly constrain the host Government’s ability to achieve its legitimate policy objectives, 
including its international human rights obligations”.80 Although the relationship 
trade/investment and human rights can also be seen from a positive angle - how 
governments can actively advance human rights through trade and investment agreements -  
at present conditions can be imposed only in unilateral schemes such as the Generalised 
System of Preferences or in bilateral agreements. The European Union regularly includes 
clauses of respect for human rights as essential elements of bilateral trade and cooperation 
agreements, but their enforcement is weak.  
 
Regarding investment treaties, the SRSG singles out stabilisation clauses as an issue of 
particular interest.81 These clauses typically require compensation for any interference by the 
host State that increases the operating costs for the investment project. They may thus limit 
the application to the investment project of new laws aimed at protecting human rights. One 
survey paper produced for IFC and the SRSG on stabilisation clauses and human rights is 
publicly available.82 
 
Switzerland has concluded some 122 Agreements on the promotion and reciprocal protection 
of investments. An unspecified number is under negotiation or renegotiation. A preliminary 
survey of some of those investment treaties shows that the stabilisation clauses aim at 
preserving public interest considerations and do not insulate investors from compliance with 
new environmental and social laws. However, public policy goals or international human 
rights mechanisms are mentioned in a broad way and there are no suspension clauses in case 
of massive human rights violations.83 More research should be undertaken in relation to 
Switzerland’s investment and trade agreements. It appears that Switzerland could use its 
close ties with many countries to make bilateral investment treaties an instrument for 
advancing human rights protection.  
 
International Good Practice  
A Norwegian draft model agreement and commentary addresses concerns about 
bilateral investment treaties (BITs). The model was to serve as a guide for future 
negotiations and to review existing investment treaties for consistency. Later on, 
Norway decided to shelve the Model BIT as feedback from stakeholders was so 
                                                        
80 Ruggie Report 2009, para. 30. 
81 Ibid., para. 32-33. 
82 A. Shemberg, “Stabilization Clauses and Human Rights: A Research Project conducted for IFC and the United Nations 
Special Representative to the Secretary General on Business and Human Rights”, 11 March 2008. Available at 
http://www.reports-and-materials.org/Stabilization-Clauses-and-Human-Rights-11-Mar-2008.pdf 
83 Beschluss des Bundesrates vom 9. April 2003 über die Politik der politischen Konditionalität. 
84 http://www.investmenttreatynews.org/cms/news/archive/2009/06/08/norway-shelves-its-proposed-model-bilateral-
investment-treaty.aspx 
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polarised that “achieving a proper balance was too difficult”84. There have also been 
earlier proposals such as the IISD Model International Agreement on Investment for 
Sustainable Development85. No similar exercise is under way or planned in 
Switzerland, however in his closing remarks after presenting his 2009 report to the 
Human Rights Council, the SRSG announced that his team would be doing some work 
in this area. 86 

 
 
There has been an enormous amount of research on the impact of trade law and WTO 
Agreements on human rights over a number of years.87 Apart from the already quite well 
explored options to influence political and dispute settlement bodies within the WTO, civil 
society groups use the UN treaty bodies quite effectively to highlight the human rights 
impacts of States’ trade-related policies.88 Also, both the UN Special Rapporteurs on the right 
to health and on the right to adequate food have used their missions to the WTO to call on 
States to conduct ex-ante human rights impact assessments of their trade policies.  In addition, 
treaty bodies such as CESCR have provided guidance on this matter.89  
 
Interesting avenues for lobbying could arise in the context of the European Free Trade 
Association (EFTA). With the constitution in 2008 of a working group on trade and 
environment and one on labour standards, discussions on these issues were revived and the 
working groups are expected to deliver their initial reports soon.90  

4. OUTLINING THE OPTIONS 

 
Proposals that aim at creating or strengthening a framework for corporate accountability will 
meet resistance in the prevailing political and economic environment. The political culture in 
Switzerland has traditionally separated human rights issues from economic ones. If progress 

                                                                                                                                                                              
85 http://www.fes-globalization.org/dog_publications/Appendix%202%20IISD%20Model.pdf 
86 Human Rights Council 11th session, 2 June 2009, 2nd Plenary Meeting, Closing Remarks and Answers, John Ruggie, 
webcast available at: http://www.un.org/webcast/unhrc/archive.asp?go=011 
87 See, for instance, OHCHR, “Human Rights and World Trade Agreements – Using General Exception Clauses to Protect 
Human Rights”, available at: http://www.ohchr.org/Documents/Publications/WTOen.pdf 
88 See, e.g., Switzerland – Missing policy coherence: trade interests overriding right to health? Available at: 
http://www.3dthree.org/pdf_3D/3D_CESCRSwitzerland_Nov2009.pdf. The concerns on TRIPS have been included in the list 
of issues Switzerland will have to respond to during the state reporting in November 2010, see  
http://www2.ohchr.org/english/bodies/cescr/cescrwg43.htm 
89 UN Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental 
health, Mission to the World Trade Organisation, UN Doc. E/CN.4/2004/49/Add. 1 (1 March 2004); UN Special Rapporteur 
on the right to adequate food, Report of the Special Rapporteur on the right to food, Olivier De Schutter - Addendum - 
Mission to the World Trade Organisation, UN Doc. A/HRC/10/5/Add.2 (25 June 2008). 
90 EFTA Ministers on 17 December 2009 “welcomed the significant progress reached in the ad-hoc EFTA Working Group on 
Trade and Environment and looked forward to the finalisation of a report in the first quarter of next year. They mandated the 
ad-hoc Working Group on Labour Standards in EFTA Free Trade Agreements to pursue its work”. See also, Draft Discussion 
Paper on the relationship between trade and labour standards; and the consideration of new provisions in EFTA’s free trade 
agreements, available at http://www.efta.int/~/media/documents/advisory-bodies/consultative-committee/cc-
news/efta_cc_discussion_paper_trade_and_labour.ashx;  EFTA Parliamentary Committee Report, Environmental policies and 
Labour standards in FTAs, available at http://www.efta.int/~/media/documents/advisory-bodies/parliamentary-
committee/reports-eea-joint-committee/report-labour-environment.ashx 
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is to be achieved, political culture has to change and political will be built. A combination of 
public mobilisation, lobbying and debating with serious proposals and persuasion will be 
necessary. It could also be more effective to strategically reform existing institutions than to 
create new ones, which is usually more difficult and takes more time. 
 
Bearing this in mind, a number of concrete steps would allow Switzerland more fully and 
effectively to discharge its duty to protect.  
 
4.1 Creating a process to reach a national policy on CSR 
 
Civil society may prepare proposals, lobby authorities and members of Parliament and 
campaign publicly for a national policy on CSR in which human rights and the environment 
feature prominently. Switzerland needs an overarching policy and plan to promote the 
human rights and environmental responsibilities of business. Other states, such as Norway, 
Denmark and the Netherlands have developed such policies and plans.  The various state 
branches and departments (Parliament, the Federal Council, and the cantons) need to be 
involved in elaborating a national policy and plan, which should be presented to and debated 
in the Federal Parliament. 
 
One option is for the Federal Parliament (National Council and/or States Council) to request 
the Federal executive to produce a policy or paper in consultation with civil society, business 
and other stakeholders.  
 
Alternatively, the Federal Parliament could request the Federal executive to commission a 
policy paper from the Competence Centre on Human Rights, which has been created as a 
pilot project. Failure of Parliament to act should not be a deterrent, as the Federal executive 
may be persuaded to commission a policy paper or plan from the Competence Centre. 
 
4.2 Enhancing companies’ legal duties 
 
 4.2.1  Companies’ duty of care for subsidiaries’ impacts abroad 
 
The adoption of an across the board regime of strict liability of parent companies for 
wrongdoings of their subsidiaries in the area of human rights and the environment is not 
feasible or desirable. 91 If such a regime were to be established in Swiss law it would render 
unnecessary the introduction of a “duty of care” for the parent company in respect to 
subsidiary companies since the parent will always be regarded as liable whether or not it has 
duly exercised its duty of care. Currently no one proposes such a solution. However, strict 
liability for certain damages caused to the environment or by employees or company agents 
already exist in Swiss law and other national legislations. Strict or objective liability should be 
contemplated in certain cases to ensure that the company repairs the damage caused 
regardless of whether it behaved negligently or not. In that sense it remains a valid option for 

                                                        
91 A parliamentary motion was proposed in June 2007 to create a set of rules applicable to groups of companies in order to 
reinforce the liability of the parent company. However, the Swiss Federal Council considered that there was no need for such 
a new set of rules, as either specific rules or case law already existed in this respect and was sufficient. This motion was 
therefore discontinued. 
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attributing to parent companies the responsibility to repair certain cases of serious damage 
caused by their subsidiaries. 
 
An alternative is the introduction of a duty of care of parent companies with respect to their 
subsidiaries and companies under their control. This duty could be added explicitly as an 
amendment to Articles 716a and 717 of CO that define directors’ duties to the effect that these 
duties will include the exercise of due diligence to ensure that subsidiaries and societies 
under its control do not commit serious human rights abuses or cause serious damage to the 
environment. A definition of these standards may result from the parliamentary debate 
leading to the adoption of such legal amendment.  
 
An important option is a more active use of the Swiss justice system (courts and tribunals) to 
develop progressive standards through jurisprudence, which would also clarify the scope of 
the existing duty of care in relation to subsidiaries and suppliers abroad. There is a growing 
practice in other countries of holding parent companies legally liable for damages caused by 
subsidiaries where the parent was involved in causing the damage.92 It should not be 
forgotten that courts and tribunals are part of the State, which is bound by international 
human rights law. 
 
Questions to address include the following:  
 
(a) What threshold (number of shares) would need to be reached for a company to be 

considered to have control over another, which would in turn trigger liability for the acts 
of its subsidiary? Specifically, would a majority of shares be sufficient or would total 
economical identity be necessary? The Swiss CO article 663e provides a definition of a 
group of enterprises only for the purposes of drafting consolidated accounts.93 The French 
Commercial Code provides the following definitions: 

 
Subsidiary: “When a company owns at least one half of shares of another company, the 
latter is considered as subsidiary of the former in application of the present section” 
(Article L. 233-1, unofficial translation). 
 
Control of a company by another: A company is considered as controlling another when: 
a) it possesses directly or indirectly a fraction of the capital entitling it to the majority vote 
in the company’s general assembly, b) it has the majority vote as a result of an agreement 
with other shareholders, c) it determines in practice the decisions in the general assembly 
by virtue of its own votes, d) it is shareholder or associate of the company and has the 
power to appoint or revoke the majority of members in the directors’ board or oversight 
board (Article L. 233-3). 
 
It is interesting to note that shareholders have the right to demand information about the 
consolidated accounts, and thus about the subsidiaries under the control of the parent 
company. 

                                                        
92 In this respect, see ICJ Report on Corporate Complicity, Vol. 3 “Civil Remedies”. 
93 Art. 663e : « 1. La société qui, par la détention de la majorité des voix ou d’une autre manière, réunit avec elle sous une 
direction unique une ou plusieurs sociétés (groupe de sociétés) doit établir des comptes annuels consolidés (comptes de 
groupe). » 
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(b) Would such a liability system have a general scope or rather be limited to human rights 

and environmental issues? A duty of care is a standard that in principle applies to all 
situations in which reasonable care should be taken to avoid harm by fault or negligence.  

 
(c) To what extent would Swiss private international law rules need to be modified to 

include liability of Swiss parent companies for foreign subsidiaries or for activities 
undertaken outside Switzerland? The Law on private international law may not need to 
be changed insofar as it recognises the jurisdiction of Swiss courts in claims against 
domiciled companies. To enforce the duty of care in relation to subsidiaries, a lawsuit 
may be brought against the parent domiciled in Switzerland or in the EFTA zone. 

 
Relaxing the standards set forth by the case law of the Swiss Supreme Court with respect to 
the piercing of the corporate veil could also facilitate holding the parent accountable for the 
subsidiaries’ acts, but this is a narrow avenue. If the corporate veil is lifted, the parent may be 
responsible for illicit acts by its subsidiary company through the principle of vicarious 
liability.  
 
4.2.2  Companies’ duty of care for suppliers and other business partners’ impacts abroad 
 
The ECCJ proposes the recognition of a general duty of care on the part of a company to 
ensure that human rights and the environment are respected throughout its sphere of 
responsibility (and not only as regards its subsidiaries or companies under its control). A 
company should be held liable if it cannot demonstrate that it has complied with this duty. 
The explicit introduction of this duty in Swiss law would need an amendment of the law 
establishing specific requirements of due diligence. Again, an option is to have recourse to 
the courts of justice filing lawsuits against companies for damages resulting from actions by 
their suppliers and in which the company recklessly or negligently contributed to causing the 
harm. 
 
If an explicit provision is to be introduced in the law, it could operate in a manner 
comparable to the duties imposed on financial intermediaries to identify the beneficial owner 
and the origin of the funds deposited in a bank account. Unless these intermediaries can 
establish that they have taken every reasonable step in their power to do so, they may be held 
liable if such funds come from illegal activities. For such a system to operate it would need to 
address several difficult issues, including the following: 
 
(a) Which business partners of the company would be covered by this duty of care? 

Arguably, this additional responsibility should be limited to suppliers and, among them, 
the most important ones over which the company has significant leverage by virtue of 
being the main trading partner. 

 
(b) What would this duty comprise and, more specifically, which standards would govern 

the conduct of the company? Whereas in the case of subsidiaries or controlled companies 
the parent company has a clear involvement in directing the subsidiary, the power that 
the buying company wields in relation to the supplier is different, based more on a 
contractual relationship: it flows from its purchasing power. In this case, a different 
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standard of conduct may be expected. For instance, MIGROS Cooperative has long 
required its suppliers to certify that their goods are made in full respect of socially 
acceptable conditions of work (including safety, per European standards of the Business 
Social Compliance Initiative, BSCI) and a wage sufficient for a decent life. A duty of care 
in relation to suppliers could make this practice more widespread. 

 
In cases where a company has little control over its business partners, this duty of care may 
be impracticable and therefore impose an excessive burden on the company, more similar to 
a strict liability system than to a duty of care. A practicable balance between the duty of care 
and the feasibility of controlling a business partner would have to be found. Moreover, 
although technically feasible, the imposition of an explicit and specific duty of care standard 
in relation to suppliers is politically difficult at present. 
 

4.2.3  Mandatory environmental and social reporting 
 
Mandatory environmental and social reporting provisions could be included within the 
“financial reporting” system. However, this solution would have the disadvantage of linking 
social and environmental reporting to the accounts or financial situation of the company, 
which may in turn limit their scope to reporting only on instances where social and 
environmental issues have a financially material impact on the company. On the other hand, 
there is a risk that a separate report on CSR and human rights impacts may become marginal 
for the company and be drafted by a separate CSR or public relations (PR) unit, thus 
diminishing the impact such an exercise may have within the company structure and culture. 
Therefore, some have recommended an “integrated reporting” model. 
 
There are a number of possible models of reporting but what matters most are the reporting 
parameters adopted. The company should report not only on reputational and legal risks but 
also about risks of having a negative impact on the enjoyment of human rights within the 
community where it operates. Reputational and legal risks may have some impact in the 
financial results for the company and are arguably already covered (see analysis above), but 
many human rights risks may not have direct financial implications and still would need to 
be reported.  
 
(a) To whom would these reports be addressed and to whom would they be accessible? They 

would be public and accessible to all (possibly on the company website). A report of this 
kind is addressed not only to shareholders, business partners and creditors, although it 
may be in their interest as well. 

 
(b) Which companies would be subject to this reporting obligation? It would be difficult to 

impose a complex reporting obligation on small- and medium-sized companies. 
Depending on the kind of reporting, it would probably be limited to the largest, including 
listed and non-listed. 

 
(c) Would these reports be limited to the activities of the company or rather extend to the 

activities of the group of affiliated companies? Similar to the consolidated accounts (Art. 
663e CO), in principle subsidiaries and other controlled companies would be included. 
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The specific contents of these reports would need to be clarified or “itemised”, for instance, 
through the use of standard forms. 
 
It has been reported that most of the largest Swiss companies already include environmental 
and social reports in their annual reporting.94 Most of these companies are among the driving 
forces of implementing the Global Compact (e.g., ABB, Swiss Re), however, the way they 
approach “materiality” (what risks should be reported on?) remains problematic. The Swiss 
investment foundation ETHOS has stated that many companies report on environmental and 
social matters, but that the standards they use are often not clear. 
 
The UK Companies Act 2006 requires company directors, in the pursuit of their general duty, 
to have regard to the “impact of the company operations on  the community and the 
environment”. The largest listed companies should include a business review in their annual 
directors’ report with information about “environmental matters, the company’s employees 
and social and community issues”. The directors should also include information about any 
“policies of the company in relation to those matters and the effectiveness of those policies”, 
but only to the extent that such information is necessary to understand the company’s 
business. 
 
One recent model presented as good practice is the Danish’ “Social Responsibility for Large 
Business Law” of January 2009. This law requires large listed and public businesses 
(estimated to be 1,100 in Denmark) “to supplement their management’s review with a report 
on social responsibility”.  Businesses are required to include information on their corporate 
responsibility policies and practices in their annual financial reports. Companies remain free 
to adopt such a policy or not, but if they have it they should report on it. The model used in 
Denmark has also been followed in Norway.  
 
In the Danish model, companies are required to report on three aspects: 
• Their existing social responsibility policies, including standards, guidelines or principles 
• How the policies are implemented, including any systems and procedures in this respect 
• Achievements and any related future implications for the business 
 
One problem with these reporting models is that compliance and enforcement are left to 
market forces and public opinion. It would be important to create a right of action for any 
stakeholder to make a claim in relation to directors’ compliance with the reporting 
obligations. 
 
It is interesting to consider the French model.95 This model requires companies to include in 
their annual reports: 
• Information about the manner in which the company takes into account the social and 

environmental consequences of its activities 

                                                        
94 See generally “Codes de conduite: Meilleures pratiques des plus grandes sociétés cotées en Suisse”, ETHOS, Genève, Mars 
2009. 
95 See a good description and analysis in « La responsabilité des enterprises en matière de droits de l’homme: II. Etat des lieux 
et perspectives d’action publique », Commission nationale consultative des droits de l’homme, La documentation Française, 
2008. 
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• Social, employment and local impacts of companies and subsidiaries (in France and 
abroad) 

 
Failure to report could give rise to legal emergency action by a stakeholder (shareholder, 
auditor or others) to require the board of directors to comply.  
 
A very recent draft law in Spain (Law on Sustainable Economy) currently being discussed in 
the Parliament would allow for the Government to provide a set of criteria and indicators for 
companies to evaluate their CSR programmes. These criteria and indicators will comply with 
principles of transparency, good governance, commitment to the local economy and the 
environment, human rights and gender equality. Very interestingly, it would allow 
enterprises that comply minimally with those indicators to be certified as CSR–compliant by 
the State Council on CSR (see below). 
 
Implementation of the French model is still weak and information on the Danish system is 
scarce. ETHOS argues that public opinion and reputational risks may be a more efficient 
means to ensure compliance. 
 
In all these cases, reporting is limited to listed and/or the largest companies and the 
standards for reporting are still uneven. It would be important to establish, together with a 
mechanism to enforce compliance (perhaps through associations - shareholders would 
automatically have the right to enforce compliance anyway), a system of benchmarks and 
indicators for companies to follow in their reporting. Alternatively, companies may be given 
the freedom to pick one of the most reliable and complete reporting systems such as the 
Global Reporting Initiative and use it systematically. A possible Swiss Council on CSR should 
be able to provide those benchmarks and indicators and even certify compliant companies (as 
is proposed in Spain). 
 
A 2009 motion in the Swiss Federal Parliament to establish a mandatory reporting system 
similar to the ones cited above was rejected by the Federal Council.96 However, sustained 
public campaigning on this issue may bring a different result in the future. 
 
4.3 Policies to promote and ensure respect for human rights and the environment by 

enterprises 
 

4.3.1 Coordinating mechanisms: Councils, counsellors or ambassadors- or all of  
them at once? 

 
France has appointed a special ambassador on CSR. For Switzerland, the appointment of 
such an ambassador is feasible and could help foster policy integration, international 
visibility and learning.97 In Switzerland, there are geographical Special Ambassadors, such as 
for Sudan and for the Horn of Africa, and thematic Special Ambassadors, such as for human 

                                                        
96 « Engagement environnemental et social des enterprises. Plus de transparence et de reconnaissance. » Motion 09.3520, 
déposé par Mme Adèle Thorens Goumaz le 9 Juin 2009. 
97 See, for the case of France, information at http://www.diplomatie.gouv.fr/fr/actions-france_830/droits-homme_1048/droits-
economiques-sociaux-culturels_4720/responsabilite-sociale-entreprises_17059.html 
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rights policy and for migration policy. The usefulness of this institution can be assessed 
against the expected outcomes and functions that may be assigned to it. 
  
In 2009, Canada created the Office of the Extractive Sector CSR Counsellor98 to review the 
CSR practices of Canadian extractive sector companies operating outside Canada, and to 
advise stakeholders on the implementation of endorsed CSR performance guidelines. The 
review process includes assessment, informal mediation, fact-finding, access to formal 
mediation and reporting. The Counsellor reports to the Minister of International Trade, 
which may table the report in Parliament. Reviews can be conducted only at the request of 
individuals, communities or groups that reasonably believe themselves to be adversely 
affected by activities of Canadian extractives. Civil society groups have noted the limited 
functions and powers of the Counsellor. The Counsellor was recently appointed and at this 
stage there is no substantive practice to be assessed. 
 
Another recent and unique example is the Council on CSR in Spain, the first country to have 
created such a council. The State Council for CSR was created in 2008 but only recently 
became operational. It is a representative, quadripartite body of advisory and consultative 
character, with trade unions, the government, business associations and civil society 
(academics, NGOs) working on CSR. It has the following functions:99 
• Reporting and drafting of studies 
• Submitting an annual report to the Government 
• Functioning as the Observatory on CSR in Spain 
• Promoting and fostering CSR initiatives 
• Cooperating with similar bodies in other countries 
 
These recent initiatives point to an identifiable international trend not only in producing 
national reports and strategies but also in establishing organs or bodies with monitoring and 
promotional functions, at the very least. States have been reluctant so far to give these bodies 
a meaningful remedial function. 
 

4.3.2  Government procurement and Export Credit Insurance (SERV) 
 
The Federal Government Procurement system should be reformed to include the core ILO 
Conventions. Although there is room for manoeuvre to work on other rights as criteria for 
granting contracts, there are also important limitations, many of them flowing from the rules 
set in the WTO Government Procurement Agreement.  
 
One way to reform government procurement is to promote reporting obligations on human 
rights and environmental impacts. Thus, companies aspiring to have government contracts 
should be able to show that they have an internal CSR policy that pays due regard to human 
rights and environmental issues, they report annually on its implementation and they follow 
internationally recognised guidelines for reporting. This idea could be crafted in such a way 
as to avoid inconsistency with the WTO Government Procurement Agreement. 

                                                        
98 “Building the Canadian Advantage: a CSR Strategy for the Canadian International Extractive Sector”, March 2009.  
99 Real Decreto 221/2008 creating and regulating the State Council for CSR, Boletin Oficial del Estado nûmero 52, 29 fr 
febrero 2008. 
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For the Export Credit Insurance system, SERV, to be in synergy with other instruments of 
human rights promotion,100 project approvals should be made contingent on appropriate due 
diligence systems for the protection of human rights and compliance with the OECD 
Guidelines for MNEs without exception. There should also be monitoring and sanction 
mechanisms. Since governments are obliged to promote the OECD Guidelines under which 
NCPs operate, a negative finding by the Swiss NCP should logically affect the company’s 
access to government procurement and export risk insurance.101 
 

4.3.3  Social labelling 
 
Since 2002, the Belgian Government has put in place a potentially useful system of social 
labelling.102 This social label is granted by the State Secretary and can be used by companies 
to communicate to consumers that the product or service in question has been produced in 
full respect of the labour rights contained in the core ILO Conventions: minimum age for 
children to work and prohibition of the worst forms of child labour; prohibition of 
discrimination in employment and remuneration; prohibition of forced labour; and respect 
for freedom of association and collective bargaining. Enterprises can attach the label to the 
product or otherwise use it for marketing. 
 
The Belgian social label addresses the whole chain of production - from extraction of natural 
resources to final transformation at factories, if applicable - and is granted following a request 
to the authorities and a process of certification/verification by external auditors or experts. 
The social label system also contemplates a mechanism of monitoring and complaints. The 
authorities can withdraw the label if the enterprise does not respect the minimum labour 
rights contained in the core ILO Conventions. 
 
In Switzerland there have been some debates about labelling and certification. In 2007, a law 
was passed on taxing biofuels that on balance have a positive environmental impact  and are 
produced under socially acceptable conditions.103  These conditions are defined as the local 
laws at the production site that comply with core ILO Conventions. Suggestions to attach a 
certification and labelling system in this context were not taken up. 
 
Drawing from the Belgian model, operational for several years with mixed results, 
Switzerland can build its own model and consider whether other rights beyond the core ILO 
conventions can be incorporated. The fact that the Belgian social label survived a challenge in 
the WTO makes it a safe and viable option. 
 
 
4.4 Monitoring, grievance and enforcement institutions 
 

4.4.1  A national human rights institution - to be revisited in 5 years 
 
                                                        
100 As envisaged by the Human Rights Foreign Policy Report, p. 6115. 
101 Ruggie Report 2009, p. 24. 
102 http://www.social-label.be/social-label/FR/home/home_fr.htm 
103 www.admin.ch/ch/f/rs/641_61/index.html 
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As stated above, the Federal Council judged premature the establishment of a national 
human rights institution in Switzerland. The issue will be re-examined in five years. In the 
meantime, the administration may commission services from a Competence Centre in 
matters of: 
• Research on and assessment of the scope of human rights standards for Swiss authorities 
• Analysis and documentation of the human rights situation in Switzerland 
• Exchange of expertise and providing a platform for dialogue by request 
• Preparation of tools and contribution to training on human rights 
 
It is suggested that civil society groups advocate for an intensive use of these services by the 
Government, notably in relation to the preparation of a national policy or plan on CSR, and 
in-depth studies on specific issues raised in the present study. 
 
In five years, Swiss civil society may wish to advocate more strongly in favour of a national 
human rights institution with powers to advance State protection of human rights in the 
context of corporate activity. A mapping carried out as part of the round table of national 
human rights institutions, in Copenhagen in July of 2008, showed that activities of NHRIs in 
this area include:104 
• Monitoring and reporting of human rights abuses in the corporate sector 
• Facilitating legal and administrative reform in policy areas relevant to the protection of 

human rights in the business sector 
• Building capacity of government institutions to better regulate business 
• Improving access to judicial and non-judicial dispute settlement 
 
 

 4.4.2  OECD Swiss National Contact Point 
 
The limitations of the National Contact Point system support the conclusion that NCPs are 
not remedial mechanisms but simply promotional or mediation bodies that aim at achieving 
corporate compliance with human rights and social norms through persuasion and 
engagement. However, this does not rule out the potential for a reformed system to produce 
a remedial mechanism where victims can air their grievances, engaging directly with 
companies in host and home states. The system is unique and should be exploited, especially 
now that it is undergoing an “updating” process. There is room for a committed Government 
to promote reform in the good direction, in particular in ensuring a fair and transparent 
process and greater effectiveness of NCP processes and outcomes.  
 
In this regard, there seems to be significant room for civil society engagement in the reform 
process of both the OECD NCP system and the Swiss NCP. Qualified lessons can be taken 
from two recent innovative models in the Netherlands and the United Kingdom. The UK 
NCP, originally based in a single Government department, was reformed following a large-
scale consultation in 2007. The Department of International Development now works with 
the Department of Business, Enterprises and Regulatory Reform (BERR). A Steering 
Committee, comprised of representatives of NGOs, Parliament, trade unions and officials of 
eight other departments, oversees the work of this newly enlarged NCP. 

                                                        
104 Report on the Roundtable of NHRI on the issue of Business and Human Rights, Copenhagen July 2008. 
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The Dutch model is even more innovative.  The NCP consists of four independent 
individuals who are knowledgeable on CSR, plus advisors from four Government 
departments, all of them served by a secretariat located in the Ministry of Economic Affairs. 
While the UK model retains decision-making power in the Government, the Dutch system 
gives that power to independent experts. 
 
The two models are relatively new and their record on implementation is thus limited so far, 
so a conclusive assessment of their advantages is not yet possible. Other governments and 
civil society should watch carefully and learn from these experiences. However, they show 
that innovative approaches are possible if a government has the political will. It is suggested 
that such political will should be mobilised in Switzerland through serious documentation on 
best practice, persuasion and public campaigning. 
 
Two Swiss groups have already suggested advocacy points in this regard:105 
• Separation of the NCP from the Directorate of Investment Promotion within SECO, 

creating an interdepartmental structure and integrating the human rights section. 
According to Swiss public officials such separation has in fact been the practice, but 
advocacy could be directed at institutionalising this arrangement. 

• Creation of a council with equal representation from civil society to ensure that all 
viewpoints are taken into account in resolving conflicts.  To accomplish such a task, the 
proposed council would need to have not just advisory powers but also oversight, 
meaning that the NCP would report to that council. Alternatively, reporting could be 
made to Parliament in a more detailed way than usual.  

• Increase of financial resources 
• Setting of clearer and fairer procedural rules, establishing binding deadlines, 

transparency, clear recommendations and follow-up measures. The adoption of these 
changes will depend largely on the outcome of the update process in the OECD. While 
reasonable, the adoption of detailed and stricter rules may not be acceptable to the Swiss 
Government. A mid-way solution could be worked out that defines the steps, 
approximate duration of each step and the rights and duties of each party. 

 
In addition, OECD Watch has recommended that the NCPs should engage in promotional 
and training activities, which should be complemented with other government initiatives. As 
the group states, “all stakeholders should promote the Guidelines”.106 
 
The Swiss Government should be encouraged to engage fully in updating the OECD 
Guidelines. The Government seems willing to discuss ways to better incorporate human 
rights into the Guidelines as a result of John Ruggie’s reports and recommendations. Similar 
discussions should focus on the need to more clearly extend the reach of the Guidelines to 
supply chains by incorporating concepts such as “complicity” and “spheres of influence”, 
and the clarification of the reach of the Guidelines with respect to countries that are not 
OECD members or observers. Finally, the involvement of local and affected communities is 

                                                        
105 Pain pour le Prochain and Action de Carême: in « Economie et droits humains », cited above, p. 21 
106 “Model National Contact Point”, OECD Watch, 2007, p. 13. The series of specific recommendations contained in this 
publication, including the keeping of an updated website, should be considered by the administration. 
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another key issue that the Government should be asked to put on the table and advocate with 
vigour. 
 
Implementation or enforcement remains a crucial issue for the OECD Guidelines system. This 
also holds true for the Dutch and UK NCPs despite their novelty. As a measure of coherence, 
Professor Ruggie suggests some form of linkage between the recommendations of NCPs in 
specific instances and the consideration and granting of public support or credit to 
investment projects abroad of the concerned companies. Given that Switzerland already 
seems to exclude companies with pending specific instances before NCPs from its diplomatic 
protection, it seems possible that at least some level of consultation and coordination between 
SERV, the Government departments procuring goods and services and the NCP should take 
place, with a view to achieving a coherent policy toward the concerned companies. 
 

4.4.3  The judiciary and access to justice 
 
Holding companies legally accountable is possible under Swiss law in a number of cases. The 
frontiers of such legal accountability can be expanded through creative litigation. Swiss 
courts, as part of the State machinery, are also bound to respect and protect human rights. 
The classic avenues for holding companies legally accountable are the use of civil remedies 
(responsabilité civil extra-contractuelle) and criminal sanctions. In both areas there are important 
obstacles that need to be overcome but also enormous potential to be developed. 
 
It has been stated frequently that judicial mechanisms are lengthy, expensive, inaccessible 
and uncertain. However, up to now, judicial protection of human rights is the sole means that 
guarantees legitimacy, enforcement, respect of due process and fairness. The Swiss judicial 
system is fundamentally independent and well-trained but a few significant reforms may 
improve access to the system by those affected by corporate behaviour, especially abroad. 
 
Legal standing 
 
Perhaps the single most important reform would be the introduction of class actions in civil 
liability cases. Class actions present the usual problems of coordinating and organising large 
numbers of people but have the advantage of power in numbers.  As in the case of trade 
unions, class actions offset the sheer economic power of the company by pooling together 
resources and knowledge of a large group of victims. The introduction of this reform will not 
meet with significant technical problems (given the widespread and growing acceptance of 
this mechanism in the world) but may meet political resistance. 
 
A viable option could be the reform of the right of associations to file legal complaints. 
Currently professional and trade organisations can request only declaratory relief and 
cessation injunctions but not compensation for pecuniary damages (see analysis above). The 
recent Law on Genetic Engineering allows “competent public entities” (collectivité publique 
competente) to file lawsuits and also request compensation for damages. This could be taken 
as a basis to request the extension of that right to sue for damages in other cases concerning 
serious human rights and environmental damage. 
 
Costs  
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Costs of legal representation, court fees and eventual payment of the victorious party’s legal 
costs by the losing party in a civil suit serve as important deterrents to bringing cases against 
companies in Switzerland.  The practice of pro bono legal advice is also very limited and the 
scope of public legal aid to cover civil suits originating from violations abroad is still 
untested. The expansion of legal aid has to be tested by filing cases before the court. In the 
Netherlands there is currently a Parliamentary proposal to expand legal aid to foreign 
victims of corporate abuse. In Switzerland, it is still uncertain whether such a measure is 
necessary because the existing legal aid system has not been tested in this respect. 
 
The principle that the losing party in a civil suit for damages pays the costs of the other party 
and even the court fees is widely accepted. In many cases, the plaintiff is required to deposit a 
guarantee as security for eventually having to pay costs. This is an additional deterrent to 
victims’ legal action. In certain jurisdictions such as South Africa, there are exceptions to this 
principle when the suit was filed in good faith and/or is about a fundamental constitutional 
right. In Colombia, there is a constitutional remedy for poor litigants (amparo de pobreza) that 
can help with legal costs. In Switzerland, the “loser pays” principle has been affirmed and the 
few exceptions that existed were eliminated in 2007. For instance, the current Law on the 
Protection of the Environment (LPE), article 55e, provides that the organisation that loses the 
case will pay the costs. This needs to be changed to provide for some flexibility in the law so 
that the judge considers factors such as good faith, poverty of means and/or the public 
interest aspect of the suit in deciding whether to waive the payment of costs. 
 
Burden of proof 
 
In civil procedure the party that asserts an act or argument must provide the necessary proof 
of it. This has proven problematic in cases involving corporations and cases of transnational 
nature.  Legal reform has been suggested in order to allow the shifting of the burden of proof 
to the defendant corporation. In Swiss law there is no entitlement for the plaintiff to request 
full disclosure from the company, as in common law jurisdictions. However, recent 
legislation is slowly adopting some exceptions. Examples of this include the law on genetic 
engineering and the law on equality between men and women. 
 
Article 33 of the Law on Genetic Engineering provides that the judge can be satisfied by the 
“convincing likelihood” that the damage was caused by a given action if conclusive proof 
cannot be established with certitude or cannot reasonably be demanded from the plaintiff. 
The judge is also given the power to order expertise on the facts without the parties 
requesting this. Article 6 of the Law on Equality establishes a lighter burden on the plaintiff 
to prove only that the discrimination has likely occurred. On this basis a presumption is 
established and the burden of proof is shifted to the defendant corporation. 
 
Drawing from examples in Swiss legislation, it may be possible to expand cases in which the 
burden of the proof is alleviated for the plaintiff to cases concerning other equally important 
human rights and when the victims are particularly vulnerable. 
 
 
June 2010 
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